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After- a br-ief r-ecess in December the Ccnstituent Assembly r-ec:onvened on 8
January and sutmitted a dr-aft ccnstitution for- an indepEndent Namibia.
!-bEyer, for- SOl. _. I'.lamibians the terms of reference, discussion and differ-ence
ar-e still no~ very clear, and ~e asked L~~AG's Legal Dir-ector in the Office of
tr.e Special Repr-esentative, l'1r- Paul Szasz, to e:-:plain these. f-l.e elabor-ated as
follo,.o..ls on the pa...ers of the Constituent Assembly:

The 1"unctions and poM:rs of the Consti tLlent As=emblyare
der-ivEd 'from the S::ttleHlE-nt Plan, the Plan' that is l:eing
icnplerrented under the nam= of =ecur-i ty C.QI_IIlcil F:e-:oluticn
435, and a.s ::":~t forth e;·:plicitly in the C-cnstituEflt A5=embly
F'r-oc:lamation. H='.sically ther-e are thr-ee: first of a.11 to
Tor-rTlLll.::\ce, to a.dopt Clnd to br-ing into for-ce the Constitutic.n
for an inde~ndE.nt Namibia. =€Coodly, to set th:: d~.te for,
and to decl.='.n:: indepEfldenc::; and thir-dly to 2stablish a
gO\/erniT.ent th=-d: I"Jill rule Nemibia '_lpcn independence.

·rbe:~.s-~ 1-:u.r:'=T:.if:)rv~ C'~ t~;·= 1::=~~t.::"tU.:=:-it i~r=::::-Ef~bl ~~,.. ·=~r··=:: c iCI:e ~ ')/ irrcer---l'-el.3. i:i2d. fi-e
CC:lsti tutioll c~nr.ot can:! into for-ce prior- to the date set fot- the indeperKlence
1:J1 I\!amibi=,,:,. nDI- em ther-e b2 iClder--:ndence I,'!itr-out a C'::nstitution.
FL~t-ther-iT\ore~ there cannot be iridep.'::?Ildence unl'2S3 there is a goverr.ment to rule
1:he COLin tr;l ~ 2nd t!"'e Tor-m3.tien of the govem:r.:::---n 1.: mus t i:::oe consiS b31 t ~'!i th the
n=quin:m2flt·::; of the :-cnstitution. (!.Ie asked l':r S;;:2SZ why the ccuntry h3.d to
have "'"\ constituticofl r.

A constitution i3 t~ basic law Tat- a country'. ~t define-::;
the rele.tion:=hip teb'!e'2n tr.,:: pr-incip.le crgans o'f qO\!2111In:=,-..,·'::

the L:::-:'2Cutiv,=~ the Leqislatur2 .:;lnd the .]ucEciCl.r/;3nd .it
lTl21kG,s f'";_ll2":3 for h:::J.'i ordin.:?r;/ 1.3.'..-.15 .='.r""f'? e.dopt2d ~ h:~'1 trEy ·::'re
to t.::::~ e;:E\CI..l't:f~d .='nd hC~.AJ tl-:f'.!':l an.~ to t)(:? in ter-pn~ted•

en·? o'f tJ-!J:'~ q'_te~:d:icns ask~::-d is t·.\~nel.:re: 2. LOf'1S':':' -:LP:~cn is in 2n'/ ~N!='.~/ QLl2r.3flte=d
'=nc:= .i til.:;'::; !::'::'Ef13Cc2pt:ed ~.Jy the DJnsti tl'.en·t: ;:::S=snbly =

Th·: (jovernment call of COLlr-=·: from time to time ch.='.nqe the
\ - -

:::cH5tituticn. It c=n't .:?talish the ccnstitL\tion wi~hcut

plxctin!;! a nr:~I.A! cne in .Lts pl=,.c:~. Th2 ccnsti t.uticr. i·:=.
pi·-cd:~c-:'~"d by j"'Ules: ',·J;-'.:Lch 2.;-= :::"'ui 1t into tho::? c:Jl1=ti tu:ticn
i t~=e l'f c?t:l:t_r: l-..=~\J it :i'3 i.:~'"J b:.= ..:1ii:~7~,d\-2fj ~ or" 1")cJ.." .i. t 1':.?Jl L--e
r2pl.:.~c2dll
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And thes:-e ""1..l1es Ll::uall y reqLliJ~e that the legislature act by
an especially high majority~ u=ually the ~3ffie high majority
reqLtir-ed to adopt the canstituticn - in the pree::--ent case 48
votes out of 72, or :OIT1'".=times that an amendment can enly be
adopted by p:lpular referendum \o'Jhich p:rmits the entire ..
CCLlf1try to vote on it. So, a constituticn on 1y gets chanqed' ....>,
wt-]en it is necessary ClJld generally when there is ClJI almost _.;:_. .
complete agreeo'Ellt amcng the Parties .that trere is indeed a .
need to change that instrument~ . .. ,-

In the case of Namibia the ~,!estem C.cntact GroL.tp, co.,sisting of the Lni ted
States, the Ulited Kingdom, Ft-ance, C~ada and the F2deral Republic of
Germany, developed the 1978 SettlellEnt Plan that is now being ilOplerented , and
trey negotiated as early as 1982 a set of basic ,Jrinciples tr.at wcx...lld have to
be eml:cdied in the constitution of an independent Namibia ~<Jith the interested
parties. T~e principles ~re aimed at satisfyi.ng the world cOTffl.Jnity that
C:1J1 independEnt I'Jamibia \o',Quld be CI. free Clnd detru::::ratic state. The-::e principles
~el~e then incorl=Crated into the SettleiTent Plan. -

!.

o,.

sur 3 ~lJhat the=e principles do is they state th:\t Namibia \o',ct.lld be
a uni tary ~ s:ovet-eign and democratic state; it ~"Jill have a
(](Jv(~n.,m~nt ccn:isting of thr-ee br-cOlnch=-s: an e;·:ec:utive
(elected), the legislatLlre (c?l=o elected) CIJ1d c?JI independent
ju.diciary to in ter-pret the cCf1:i:i tu'tio.,. AId a1:0 that tb.:?
c:orr:3tituticn win ccntain a catalcgue of fund,=tJT€ntc?1 rights,
and ,=one o'f the-=,::! t-ights an::! spelt out in these pt-inciples.

Tl'l2.t ~'jdS ~'1r~ P.:''l.ul S;;:.=r=z, Legal Dir-ecb:Ji'- in the Office of tre S~-ci.:?-.l

1::;:f:?P:·-2=:·:~nt'::~·;:i··.. e.. .~~:~j_:-: U:=, .::·..;-=iin b.:m':::~Tc.:,,-1 -i=':Ji- .3.Ilother ccnl:h.l:u ticfl cn tr~2 terIT6
of r-efenence p'2r-te.ining to the ccnsti tution -for C:\.Il independent Namibia.

.'
SI8\~-n..:F£ Tl..'NE
A....U·'DL:l'·~=8"i8'.1T
SI~t/'.:PI-/l..;.~E TU\E
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\.LJe ccntinue today with a contribLlticn clarifying the terms of re rence.
discussion and difference pertaining to a constitution for an independent
N...~ibia. One of the issues on which there had teen a difference of opinion
behoJeen th:? p:\rties, was whether the system of proportional repre:81taticn, or
the so---called single member constituency, should be introoLtced for NClmibia.
t'1r Pa.ul Szasz, LNTffi Legal Director in the Office of the Special
Representative, e:-:plains the differEf'lce:

OJT 1 PrC)pol~tional repre:entation is one meth:x:f of running
elections. Tl-E princi~ a1 temative is the single memt:er ..
consti tuency • t\D.'I LUlder the proportional r2presentation,
sys,tEfTl, ~oJhich is the me th:\t was LlS-ed in the electim for a
Consti tuen t ~lSs-91lbly, each par-,ty gets th:: nL!lTlb=r of seats
tha.t are directly propot-tional to the nL!lTlbet- of votes th=:.t
it receives in ~n election. The voters vote for p:\rties,
3nd the p-2rt'/ th.=l,t n::ceiv,=,=, ene-third of the \'ot~ 1'lill set
e:-:a.ctl y om?-third cf th:: SE'21.t:=· in tIle !:cdy to ~'Jhich th::
elect-icn is. teing reId. Under the single member
constituency system the entire couI1try is divided up into as
many el'2Ctoral districts as trere are s€ats to be filled in
tt-E 12qisl-atLlre~ ~l1d in e.~ch distJ~ict one particular j:'erscn
is elected, and all the j:ersc:ns ~'1ho are elected tb.en
consti tLlte th-:l.t assembly.

, .

"

There ·~re 'advant:\ges and di':.:\dve-I1ta.ges to b::>th syst.::ffi=>, as there are in
-3Jlo.ther i=..sue en which e:<tensive deM.te in ti-e Censti tuent Assembly he.d
Tcct.l.ssed:, naJT.el y .=-'5ingle chamber p2rliament as opposed to a bi~ameral
parli.21.lTent, th.? latb?l- ~'1hich ccnsists of a 'lc,~'.ler hcuse' vJhich is gener-ally
popularly elected; and an 'upper rcuse' ;-JhE're ffi311b.ers could b2 ~artially or
~..ho.ll,/ api=Cinted~ or elected on a different bas·is. If th?r2 i3.re boD chc'1Jnb\::rs~

la~to be 2l.pproved by bath ch2.ml:ers.~ as Paul Szasz e:-:plains:

cui- '2--7 If "tr.ere is· a. bi~a..mera.l legislatut-e then laws receive
really t~~ reviB~s before they are changed or adoptEQ~ a~d

ther'e i'5 some Cl.dvo...,t~g2 to having tt,.JC) different j:oints of
'/iE~'J ,md a longer ;:eric:! of time in the legislative
;;>rocess. On the other h.~nd it does delay legislation in

l serne in·:=tc\nces and it ffi3y b2 another so-tree of deadlccy.: in
the leqis.J.ative pmcess. There is not enly the J:OSsibili ty
0':= a dead ICJ=.k ~'jithin a ~rticular legislative ch=vnber ~ but
al=D bet~ief:.n tl-.:= b'o/O.



(. .Ald then ther-e has I:een the questial cCflceming the status of the future
l'.lamibian head of state, in other ~rds whether or not the COL\Tltry sro..lld have
an e:-:ecutive prE.~ident : ,.

aJT 3

.'

Every COL\Tltry has a head of state which repre-:::--ents the
CDL\Tltry intemally ,;lnd e:-:temally - that is to ather
cOLUitries. That is a sort of formal fL\Tlction. In additial,
mEver the COLUi try has to be govemed, somebody has to
e::E.'Cute the laws, somebody has to rLtr:l the civil :.ervice~ the
police and the military :.ervice. lfthe same per:Ol who is
the head of state also rL\TlS the govemment, then he is an
e:-:ec:utive president. The 131 temative is to have boo
pel~sons: one a head of state who is merely representatiooal ~

like for instance the Queen of England; and 01 the other
hclnd a persan like a Prime t'1inister, who runs the
govenlment. That prime minister i·.. thE.n respcnsible b:Jth
vis:-a-vis the head of state and vis-a-vis the legislature.
Prooo.b1y the best-knCW'l e:·:ecutive presidency is that of the
Lhi ted States~ where one persen combines the functions of
h::ad of state~ head of govemment, . ccm'nander-in--ctJief and
head of his p-arty.

t-1r Paul Szasz. Lf'·ITPG Legal Director in the Office of tt-e Sp:c:ial
F:epresentative. In tomarro!l's ccntritutioo ~"E \'Jill look at a declaration of
fLUidemental right=.~ which has been incot-~rated into the draft consti tuUm
for Namibia.

S IG'·.HTUF.:E TLNE
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In this last contribution concerning a coostitution for an independent Namibia
l-'!e focus on a declal-ation of fundamental h..unan rights~ which will te
incorporatEd in the canstitutial. Mr Paul Szasz, LNTAG Legal Director in tt-e
Office of the Special Representative, e:-:plains as .0llOll-JS what the de:laraticfl
of fundamental rights is based upon:

DJT 1 As I have said tefore, the Constitutional Principles - 1932
principles - do rlCl.ve a requirement that the Ncmibian
coosti tutiofl sh=uld contain a catalOClue of fund.::1J1'lellta.l
rights. And~ indeed, most rrodel-n constitutims cootain such
a li·:5ting. Tre j:urp:~se is to guarant8:? th:rt tt-e basic
rights of c i tizens ~'1i11 not co€? e::tsi 1y c hanged by 1c.J'!:=; ~ C'nd
that n '2i thet- the E:-:e:utive nor tre Judicia.rl '5h::uld b.'? able
to offend against the principe[ rights of citizens. --

/'lG-3t c:n::::ti~:uticns cc::ntain .=-, list :tij:ula.tinq those riqhts of ~'iilich citi::ens
'ii-S.y net be df~Pi-i',lo:d .- ': i tr.':r by the a.doptien - o'f 1Cl.!...S ~ ;;.- by the P'~.;e,s crf' t:-p-.A ,?~! .....

: •• ~-="=:"-"IJi-i'./i:' "1- ';'''1-0.:. (-,-~".-~-~ "f 1-,·" (::,,:: ','1.r- :""\_~7,_"l.·-_---_,• .-.,;I-.t-.- r~tt- -n ·nr+=~--~.,"':·~I-~ !/..t._.>~l__ .._. __ . _/"_ _, ,._ ._~~_ .. "_=" _. ._,='..'.. I 1_ _ !-.•_~, _~ , ~J ..l. "-.J'_r\o~ u~ I_

I . _!L..j.:..I.:.::3.j·· .../ h..?s \-::1 '=:·I:·eci.31 ··I-:Lr.r;t~ L'.ic: ~ l.i: pr-otEl.:ting ':::Ltch j-igh'l:s.•

CuT 2 Inde·:::d it is olle of tile purj:Qses of the Judiciary to
PI~Ot.2Ct~ en th(~ b3.sis of a catalcgue o'f I-ights~ tr.e r-ights
of citizEns a.g.ainst b~th ·tt-e Legis.lature .3Ild th2 E:-:e::utive.
i'bI..'!, the cat.C'.lcgue of rights th3.t is set C:l.lt in tr.e 1982
principles ~s: a quite long ~ b_ltba.sicall." ccn'v'entiql~.l..
one. It ccncains the right to life, to freedcm oT fT';OV81Blt~

to fre'2(jcrn o'f ccn:cienD2 .. to fi-E'.:'dcm of :pe?Ch~ tCJ fr~cm
e'i'=ls'.=:J:=mbl y <;1nd 2.s:cciaticn ~I 'F>nd to proteo::tion .:'.g.ainst
di':J::i-·inlin.:3. ticn ~ .3.g.:tinst r:trc)-2"tcti've legisla:tic'fl .:;Jld ·=;9a.in·=~':

cther- I~O\j'?JT1.T;2;TI:=-.l offer;c?= .against individua.ls.

I ile r-ight:::: \t·~h~Lc:h \\~:':?!-e de f.i.m·,d i.n the 1'18.2 Ccnsti tutic_n Principles. C'nd core 1':0
eEl incDrpol·-..::ttSO{j in a c~ns'l:.it:_'.t.ic:l fer N3Jllibi3~ are largr:l,:! based up::n tl'le ·1948
Univer:=3.s1 Do:O:4.=l.::1,·aticofl of HLUT'.::<fl F\i.c::hts3.doP'C:=c b'·/ the United N:\ticns Ge.,er-a.l
H·-·=.::::;:>:"i,-!'..' -.-d l;"'ll'~n' ~M'-- <=.l·n,-r'" ++""'n- c'=nJ:!:!:5.e_~r-Zd ...~ t-n hI=' '1-'-..> ......-v.:;t n"""'pr=>ll .....• •• It_ .._, .... !J I .. , '- I I_.~ _ ,_ .._ \-. __, __ I '" . _I __ __ _I R::: 11l'-'=: ~~ 1- '-. .r

~\c::=;:.li:2d instrulnent in th2 l;,.orld 'r::Jr the ,jefini-tion elf hLLfTl.9n r-ights.

Sir,ce '::hen= an? is~ues r.:n ~'Jhi.ch the parties to tho: C.on:tituent ~lS:ellbl,! ha.ve
r;c.t y2'C 'f;_tl1y' re3.ched .=1.qn=·2:'r.!~~1t r.:n; tho: ·fin·?.! questic:n li~ith r2g2,rd to C\

c::::;r",sti tuti.cn -fGr- .:"., inc::er-el'ldcn t j\!=,mibi,3.. i.s, wh.:o.t v'JDuld ha.ppen if i.:r.er'? is
f.:l.i1.u.:-e .. ';;'\lil\::nq·;:.t i.:h:? p'3rties t.r.J th::: Cc::n",t.i tu.e!lt ';~=seni:JJ.,/ tel n:?2ch .?gr-3?118TC:.. -



M3 \.I..lell ~ if they b2ccme deadlocked ~ that is if they c'annot
agree on a solutic:o to a particular prob1em~ they just have
to keep on negotiating lU1til all of them - or at least a
SLlfficient nlllnber - can agree to a pa.rticLllar sollltien.
Normally SLICh a process of negotiation will result in an
improvement in the constitution. That is~ .the SOllltic:n that
will be found will on the cne r.and be an objectively better
c:ne~ having received lcnger considertaion ~ and en the other
hand it will also be a more acceptable one~ one that enjoys
greater acceptance among all 'the par~J..es caicemed.
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And J-nw lI-.o....\ld prolcrlged negotiaticns influence the declaratien of independence
for Namibia:

",
, "I"':

..,

r-1r Palll Szasz is U'.fTA3 Legal Director. in the Office of tt-e Sp::-eia.l
F:epresen tati\Ie.

a.rr 4 The process of negotiaticn can go en for as long as
necessary. There is no absolute deadline for the
Constituent Assembly. It is of co...lrse generally hoped and
e:·:p=cted that the process will not take lenger t!lcln past
t1arch. AId it is indeed hoped that the process may be
~c::xrewhat shorter th3T1 that. The parties will be lU1der
presSLlre not to seem lU1co--oparative and to prolc:ng the
process unnecessarily. If one of the parties is perceived
to be lU1rea.sona.ble and not to a.ccept solutions that ap~ar

useful to the p_lblic at large and a.cceptable to the oth:r
pal~ties~ tha.t p2.rty will be llllder considerable pressure to
give in or to compromise in such a way that a :olutiOl can
be fCol.llld. So~ it srculd not be e:·:pected that there will be
c3ny indefinite dec3.dlccks in the CO'lsti tuent Assembly .3nd to
the e:·:tent that th=r-e are deadlocks - or periods in which
decisions cannot immediately b2 reach~- tha~"sQculd be to
. th2 3.d'''!,3."': '':2,';2 ;::~ ':r:~ inst'c.lIr..;:::n t th3.t is to C2 Cl.dopted.
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