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Dear Sir, 

.. ,,:Pi' 

, , . , 

1 February 1990 
l 

THE CHAIRMAN OF THE dONSTrl'UEN't' ASSEMBLY 
wiNDHOEK 9000 ,~: ... -: .... ~: :: ~~~, .;.~ 

';''':~'~',::. ;,!~!.:, ~: ... 

PROPOSAL ON A CONSTITUTION FOR THE REPUBLIC OF NAMIBIA 
May wc at.thC outsetcongratulatc"you. u won uUto otbertnetn'bon 

of the Constituent Assembly, on cIraftJn.a document, which, taking 
into co~deratioD tbe history of Namibia. ilia truly.remarkable 000. It 

· becomes anevenmore remarkable docwnent when'one considers that" 
tbo majority ~f the members consist of people: who,have been refused 
these rigbts by th~e w~o .now Insist thercon. The. Cot1S~tution of the. 
Republic of Namibia should be the pride of each and every Namibian 
and it will be our function to assist a Government of Namibia in' 
achieving"this goal, and 10'0 convince cbe citizens of Namibia diat 
!heir Itrugglc has culminated in an ~ndependcncc where ~ righta of . 
all eilizens are protected. . . . ' ". . . t , 

As the draft Constitution was onlypubli~izedon the 26th of January 
1990, it ha not bcc:n possible for UII to fonnulate a cD1nn1ent thereon 
earlier. We do feel that an input from Namibiam is ncceuaty even 
though the COl15tituentAssem,bly is not .bound to take note Ihc~f. Wc . 
inlOnd to delil with' the Constitution in at leut tw~ stages and shall 
comment theteon up to and including Article 43 in this the fimt 
commentary. Our comment is meant to be c.<JMtruCti\fcl and DO' de-

· atnJctive and you. IR requested to lICe it in that light .. ' 

CHAPTER 2 

Citizens from all over the world h.ve in no anall way contribu.tcd 
\0 the independeno; of Namibia and it .. lbCR:fore filsnd proper that . 
N amibian citizenship can be confem:d by Parliament upoo any fit and 
!)roper person who h ... rendered service to Ihc. Namibiann.tion. eilher 
before or af~r Indc~ndence. . 

CHAPTER 3 

The occurrence_, lIuch as public floggings, which took place uDder. 
Soulh African rule will now be specifically prohibited in terms of 

· Article 7 of the. drafl Constitution. This ~ ate as a poeitivc ltep and 
mould IVo)d such unpkUll1tneu in the future. 

Wc undc .. !and !hat Mic;Jt' 11 h"been amendccl'in that .ub
paragraphs 4-7 h.ve been omitted. . 

The article dt;sling ./to'jlh chtldren'. righta hI; indeed an important and 
significant ORC, Cljp::l.lollly laking inlo account the spotlight which ha.! 
in recent yean ~ell focused on children ', rights, especially by oraeni. 

PtiODllUch U Unicef. 
The .tiele on education JCCmI to omit lIxI freedom of aciendfic 

· reseai'chand the exclusion of political motives in forbidding such research 
· &Swell asin the freedom t.oexpressoneselfin!he fme arts, There have been 
countries.who have in time of war as' Vr"ell as during peace rutrieted their 

: people by excluding the abovementioncd rights and so causing disconcem 
'and uprisings , . ~ • . ' 

Historically, women ofNa.nttbil. have made • aignuK:ant contribution 
to ita independence and have IUfftml atlcut as much OJ .' the men of tilt. 
country ba'¥e~ . 

We therefore feel thatitshouldnotonly be pcnnissable in the en.::tmcnt 
ofthc legislation to have regard to b fact that women in Namibi. h.ve 
Iradtionally suffered special disaimipalion but thlf. in fect the legislature . 

. ahall have regard la the fact that women h.ve b"lditionaUy 8uffeted 
discrimination.lholub--article .. it.land. would only mue itpenniaabJc. 
to lake this ' into consideration but would not in any way oblige the 
legislature to do SQ. 

The lICqucncc of utickll in • document express Che pri ority which de 
I.ulhor aUachc8 thereto e.od we IhcrcfOl'C feel atat article 'lA dealing with 
derogation aboald follow the article tIt.t it describes:, netnely article 26 . 
dealing wilh atltea ofemergcncy, wvandmartiallaw. Unfortunately, Wo 
lIee thcnecci!lSity for including a provision dealing with the s ituation of war 
and aalate ofemcrgency. Wo lie also aware of the limitations placed upOn . 
the OXCft:iae of the powers of the PraMlent but would IIUggest that h · 
pawen granted to the Ptaideilt during 11 ,late of emergcncy should be 
reviewed by the National Assembly as has been suggested within fourtc:c:n . 
(14) daya. but suggest that this review lhould take place with 11 tWo.lhUda 
majority in order to confOdn willt article 26(3). 

.The.President oflbc llcpI.blic ofNamibla ahould rule by example and 
Ihould not bID free to.actin an arbilnry manner. 'Tho President should not 
bo above Ihc Law,. mcl if _ were la act in any manner contnry to lho 

· contents of the oath wbicb he haI to take in terms of article 30, he would 
ip any event be acting contrary to that very oa1h. We therefore would sug· 
gestthatitwould be unwise tome aPrcsidenl of any criminal blame which' 
may attach to him during this period of omee. A Court of Law should be 
&he instituUon to decide on thal. 

.' 
In ~nns of the Constitution, the right 10 life is entrenched and is 

exprcaacd, lUrtonS olber Ihinga, in the provis ion that no Court should be 
eompeClCnt to pau the de.th scntenoc. The functiom, powers and dutic:a of 

the President arc described insucha way that lhesedutieswould infact 
be contradicted ilit were possible forthc President to escape crlntlnal 
liability. It is therefore strongly suggested that article 31(2) ~ omitted 
ODd ocnppcd bll .. entWl)'. ' -, , 

May we mendOll th&t'~ oaths lI.tbUttnh Conathutiondo nDt 
ntakb·provlaion. (qr an affumation, eVen though article 38 mlkea 
menU-cui dlelllOt· . 

'A ftlrtheipolttt ofc.onccm" the powers given to the Prea:ident to 
apPoint cct1au.,peoPIo'. .... onsibtm, i""' ... the Ombudanan. the 
AUdiIor-Geooral ODd the Governor of lho Ccnlttl Bonk.ltllhould be", 
be ",momberec( ~jt 11 only lite Judlclo.ylh.tcon check IIic ... ",/Ie 
ofpo...rby tho ~d ... Bven tboup Itu alalcd thallho Prcoident 
.... llaaonthbJC.CClll1DlCadatioilofoertalnOov6M1bC.QtCommiealoa.r • . 
...1tn""th"t~CciiomIaooio .. ~i1IUwlUha"""n~ppow.d 
by lite Obvcmmonloflho·day. Wtle., Ih~llhb~tdent'lpowen .. 

... set out will interfere with the jUdiciary and Ibat the separation thereof 
aB discussed earlier.in the Constitution becomes blurred. For the 'same 
tu.loa we do noteonsiderit advillable to grantto the ~sidcnt powera 
to removc any person appointed by the whim of the Pres!d:ent. Again 
the recommendation of • Govenunent Commission is oot. safe· 
gu~ed:"lt is suggested that people' holding IUch office :ahould, he . 
appointed by the National Assembly and should bc,"removed by .&he 

." National ~.mbty. ; " . I ••• , .' • • • : 

, ,,,. article <lcoling'wilh 'the, duH .. and function. of tbo Cabinet ' 
6bould be redrafted to read thai the members of the Cabinet shall have 
the function 'to di:n:cl, co-ordinate and sup~rvise ~ activilica of· 
ministries and govenunent departments rather than to .. ist therein. 

'Wo also noticed that certain brancheJ of the Executive are mentioned 
. under article 40 but no mention la made of hcidth, education, hOUling 
and cJrtploymentt'which we cotiskler to be as ir not mort: Important 
Ihan Poreign,Mfaira,lntcmational A~mcn .. and .mllltcm ofNtl
tional Defencc. 

Wc thank you for having taken the time to read lhia document and 
to conakler the value Ihc:~of for your delibeRUons. . 

Yours fallhfuUy 

CHAIRMAN 
on boh.lt of the Ex""utive Committee of NPP 43S 
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, .. 


