THE PUNCH, Monday, March 2, 2609 Page 58

Analysts are divided on the
legality of the ongoing plans by
the National Assembly to review
the 1999 Constitution. AUSTIN
OSARENKHCE examines the issue
and concludes that the lawmakers
do not possess the power for the
exercise.

HERE is an ongoing jamboree by

members of the National Assembly to
"review” the 1999 Constitution. In fact, they
retreated recently to Minna, Niger Siele, under
the aegis of the Matignal Assembly Joirt
Committee on Constitufibn Beview for the
purpose. The retreat sulfered a set-back which
led to a walk-out by members of the House of
Representatives. Notwithstanding, the
senators proceeded with the retreat and
pledged to conclude the veview next year,
while the Representatives decided on a
separate review,

Without going Into the causes of the
wranglings between membeys of the House
of Representatives and the Senate, | think it is
tire ane money -saving to point out stealght
away that the Natlonal Asserbly has
embarked un a conslitutional fiasco ab initio,

| submit that the purported amendment
of the constitution by the Nalional Assembly
is ultra wires. In very clear and unambiguous
terms, L say that the National Assen bly lacks
the requisite constitulional competence to
amend the provisions of the Constiulion

The Preambie to the 1999 Coastitulion
says the people of the Federal Republic of
Nigeria made, enacted and gave the
Constitation to themselves, The preamble to
aslatute or Congtitution states the soutce and
spiit of the Constitution, 1 submit that the
“People of the Federal Republic of Nigadia®
teferred to in the Preambleslo tie 1999
Constitution does not refer to members of the
Mational Assembly, but o the vast majority of
Migerians  who, on behalt of theb
communities, tibes, interesls, groups, Geo-
polilical zones, participated in the
Canstitutional Detrate organised throughout
the country by the Coristitutional Debate Co-
orcinating Conumittee whose views produced
the 1999 Constitution,

I'subrnit that the provision "The Matianal
Assernbly shall have power to make laws for
thiz peace, order and good governmant of the
Federafion..." in Sections 4(2) and [4) of the
Canstitution, only relates to matters listed i
the Exclusive and Concurrent Legislalive Lisis
to the extent contained in Parts | and [Lof the
Second Schedule to the Constitution See alsa
Section 315{5) of the Constitution, | subiit
thiat the 68 [tems in the Exclusive Legislative
List cwver which the MNational Assembly has
Exclusive Legislative power to make laws do
notincude amendment of the Constilition,

Neither do the 30 ltems in the Concurmen
Legislative List over which the Malional
Assermnbly has cancurrent legisiatie powsr
with the Houses of Assembly of states to ke
laws include amendment of the Constiouton
Nor can it be said lo be a matter |n the so-
called Residual Legislative Listunder Section
44} (b} of the Constitution,

L submit that a subject like amendment of

I submii thai the purporied
amendment of the constitution
by the National Assembly is uiiva
vires. In very clear wand
unambiguous terms, | say that
the National Assembly lacks the
requisiie constitutional
competence to gmend ithe
provisions of the Counstitution

* Se.mte President, Senator Danid Mﬂrk

the comshitution i tno fundamental ta be left
ler thie Restdual Legislative Listwhich Section
44 (b) of the Conslilution purports o be. It
would appear that Section 9 of the Constitution
was inspired by Section 4(4) (b) of the
Conslitution, If that is the case, which
abviously it is, then it has fallen inig the very
qrave error of seeking o amend the provisions
af the Constitution by an Act of the Mational
Assembly, which is a lesser Statute to the
Constitution

Nadoubl, Section @ of the Constitution is
i seclion most people would guickly chant
as purporting to vestin the National Assembly
the power o “altér” the provisions of the
Constilution.

L submit thal section 9{1) of the

Constitution apart from being fraudght with
legal dratting inelegance and confradictions,
is merely a directoiy power-exercising
prrendision and not a substantive power-vesling
[Jl'UUJS]On.

For Section 9{1) w be effective, it oughl to
leve been preceded by a substantive power-
westing provision to the like effect; for example,
thal the Mational Assembly shall have power
under and by virtue of this Constitution on
behalf of the People of the Federal Republic
of Migeria o amend the provisions of this
Constilution

It is trite constilulional law that an act or
law cannot amend the provisions of the
Constitution. Because, the Constitution is
supetior 1o the provisions of an Act or Law.
The_implication of Section 9 of the
Constitation, as it stands, is that the National
Azsembly would make an Act which would
provide that cerraln provisions of the
Constimution have been amended and would
specify the nature of the amendments in the
Act, This would be sacrilegious, To do so
wiuld be (o place an Act of the National
Assesnbly over the Constitution, or equate
such Act with the Constitution as was
insultingly done in the case of the Mational
Youth Service Corps Decree 1993; the Public
Cormplaints Commission Act; the National
Security Agencies Act the Land Use Actunder
Seclion 315(5) of the Constitutian.

Again, in the light of the preambulatory
facl that it was not the Mational Assembly thal
rade, enacted and gave the Constitution to
the People of the Federal Republic of Nigetia,
but the People lhemselves, the National
Assembly cannol amend the Constitution in
the absence of express authorization by the
Feople themselves. Lsubmit that the mandate
the People of Nigeria gave the National
Assembly, through the bafiot box, is only w©
mighe laws for the peace, order and good
yovernment of Nigeria or a State thereof,
contained in Section 4 of the Conslitution.

The mandate does not extend to making a
Constitution or amending it, which the

* Speaker, House of Representatives, Mr,
Dimeji Bankole

Matonal Assembly now claims under Section
9 of the Constitution. The People of Nigeria
never ceded, delegated nor relinquished to
the National Assembly their sovereian
Constifution-making power, including the
power lo amend same. There is a difference
between the power to make laws for
Governiment, and the power to make, enact
and give a Constitution Lo a Peaple or Siate
and to amend it.

There is also a dafference between a
constitution and a Government. Whilst the
People donate the power to make laws for the
peace, oder and good government to the
Legislative Houses in periodic legislative
elections, held under and by vittue of the
Constitution, they however retain for
themseives the sovereignily or power to make,
enact or give to therselves a Constitution
which they often exercise through a
Constituent Assembly, Constitutional
Conferenice or Constitutional Debate: Sea
Precree Mo, 24 of 1999, According to Tom
Faine, in his werk Rights of Man (edited by H
Collins) at page 207:

& Constitution is a thing anlecedent 1o a
government, and a government is only the
creature of a Constitution. & Constitaben s
not the act of a government, but of a people
constituding a govertment; and government
without a Conslitution, is power withoul a
right.

Subsections 9{2) and (3) of the
Constitution provide that the Act of the
National Assembly for the alteration of the
Constitution, shall not be passed in either
House of the Maticnal Assembly unless the
propesal for the alteration of the provision of
the Constitution is supported and/or
approved by the votes and resolutions of a
specified number of members of the
Legislative Houses, The key preliminary word
here isthe ‘proposal.” The questions are: Who
makes the propesal for the alteration of the
provisions of the Constitution which members
of the Legislative Houses are to support and
approve? Are members of the Legislative
Houses who are to support and approve the
proposal also to make the propesal? Where
is the proposal to be made? How is the
praposal to be made? Has the National
Assembly received such a proposal now?
From who and when? What is a proposal?

The National Assernbly is not by the Acl
amending the Constitution. It is only ratifying
by a legal instrument what the Peapie did at
the Constituent Assembly or Constitutional
Debaie or Constitutional Conference ta
become the new or amended Constitution in
the same way as the then Provisional Ruling
Council, the legislative eguivalent of the
Mational Assembly, ratified what the People
did through the Constitutional Debate

Coordinating Committee vide the Conslitution
of the Federal Republic of Nigeria
{Promulgation} Decreé Mo. 24 of 1999 to
become the current 1999 Constitution.

Thereafter, an amended or revised
Constitution would be produced. Bul if the
National Assembly must amend the
Constitution on behalf of the peaple of
Migeria, with whom sovereignty lizs, without
recourse to the people by any means, the
Prearnble o the Constihition would have to
be amended to include provision to the like
effect, for example; that We the People of the
Federal Republic of Migeria having firmly and
solemnly resolved ... do hereby make, enact
ard give lo ourselves this Constitution, and
do hereby mandate the Legislative Houses
created by this Constitution Lo amend, in our
behalf, this Constitulion in accordance with
the provisions of this Constitution,

The above provision would obedate the
necessity of having to resort lo the People
canstantly through ad hoc Constituent
Assembly or Constitutional Debale Co-
ordinating Committee or Constitutional
Conference each time the need to amend the
Caonstitution arises, Bul as it i now, Migeria
has no aption but © convene a Constituient
Assernbly or Constitutional Conference or set
up a Constittition Amendment Debate
Cootdinating Cominitles to glve Migeria an
amended Constitution wherein such
provisions as above, among others, a5 1o how
the Mational Assembly could amend the
Constitution would be included Any
purported amendmentof the Constibution as
it is now by the National Assembly would be
illegitimate and unconstilulional.

A this juncture, it would be pertinent lo
ask the guestion: What does the word
"proposal’ which subsections 902) and {3) of
the Constilution say shauld be supporied and
approved by members of the Legislative
Houses mean? B, O Nwabueze, Learned
Author of the book Federalism in Nigeria
under the Presidential Constitution at page
27 therepf asked a similar question and
answered it thus: -

This leads to the question what constitutes
a proposal? & proposal implies some exercise
of power or authority; it imples a decision,
though one that carries no finality,

The doctrine of the People as the Source
and Prescribed Authority in Constitution-
making and amending, contained in the
Preamble o the NMigerian 1999 Constinution
is brought to the fore, even if latently, by the
provisions for approval of the proposal by
the People in a Referendum in Seclion 8(1)
(h] of the Constitution on Creation of New
Siates. Creation of New Stales and the
tesuliant Boundary Adjustments would of a
necessity lead to an amendment of the
Constitution, | submil therefore that
amendment of the Constitution for any
purpose whatsdever is of equal undamentality
like State Creation which cught to involve the
input of the Peopie, wha in the tirst place, are
the Scurce of the Constitution itself. This
should not be done just as a righiecus
gratification to the People bul for the legitimacy
or validity of the Constitution-amendment
itself. This is the standard Constitutional
Practice in other Jurisdictions of the waorld like
United States, Australia, Switzerland and
Canada;

Even in Migeria, the constitutional history,
precedent and development had been such
that post-independent Nigenan Constitutions
had always had the input of the Nigerian
people in one form or the ather.

On Octeber 4, 1975, a Constitution
Drafting Cormmittee was set up to give Migeria
a new Constitution. On October 6, 1977 a
Constituent Assembly was inaugurated with
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the charge to members to reviewand fine ne
the Draft Constitution, On May 28, 1994,
Elections were held nationwide to elect
mermbers of the Constitulional Conterence
On dJune 27, 1994, the Constitutional
Conference was convened and itsyubmitred
its Report on June 27, 1995 '

OnMNovember 11, 1998, the Constitutional
Debate Coordinating Commities was
inaugurated and charged with the
responsibility to coordinate and collate the
views and recommendations canvassed by
individuals and groups for a new Consttution
for Nigeria, which ggve birth to the present
1999 Nigerian Constihgtion.

For the Mational Assembly which is an
integral part of the Government of the
Federation of Nigeria lo give Nigerians a new
or revised constitution as they want to do now
would mean the Government of Nigeda gwing
Migerians a conshtution, whergas it is the
People of Nigeria that should give the
Government of Nigeria a Conslitution; for a
constitution at all times ought tobe the Acit of
the people and not the Act of Govemment,
See Torn Paine inhis Rights of Mar, supra; 5.
O Nuwabueze in his Federaliss in Nigeria
Under the Presidantial Constifition, siipra

Inamending the constitution however, lel
us bear in mind what the tate Chief Obafami
Awolows said in the lectare he delivered at
the University of Lagos on Friday, Februery
24, 1967 titled Constitution Making in
Develeping Countries: “In many parts of the
world, the search for a suitable constitution is
a perennial exercise.

Because of the effect for good o evilwhich
the working of & constitution is bound fo have
on the fives of the entire peaple of a country,
and because of the love of power on the pail

of various individuals and groups in a saciety,
a disproporticnately large numbier of peaple
always feel called upon and competent to
preseribe the requisite formulae for a suitable
constitution,

It does not accur to such people that the
making of a constitution is a job for expetts,
and that it requires as much specialised
knowiedge and skill as the making of 4 bridge
ar of aroadworthy motor vehicle. They believe
that the only qualifications which they need
to have are pairiolism, general education, and
the ure to power and group partsanship.
With the result that, it any country where the
szarch for a new constilution is in progress,
there are as many constitutional presariptions,
and as many principles or lack of principles
underlying theo, as there are articulate group
irleresis,

1t3s ry considered opinion that no suitable
and satisfactory conslitution can be
confidently evolved m this haphazard and free
for all fashion, I have used the word
‘confidently’, advisedly. If a suitable
constilution emerged from such a chaotic and
mexpert approach, it wold be the result of
accident pure and simple, not of confident
planning and expectalion.

I hereby humbly call on the Federal
Government to take steps to conveng a
Constirugnt Assembly or set up a Constitution
Amendment Debate Ceo-ordinating
Committee for the amendment of the
Congtitution without further delay,

This is the only step that would give
credibility and validity to such Constitution-
amendment exercise and tot the present frolic
of the members of the National Assermbly that
is already enmeshed in controversies,

+ Osorenkhoe is a Benin-based
lawyer.
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LAGOS UNIVERSITY TEACHING HOSPITAL
PRIVATE MAIL BAG 12003, LAGOS, NIGERIA

i
DUERTISEMENT FOR ADNISSIONTOSCHOOLOFHERLIN
INFORMATION MANAGEMENT, LAGOS UNIVERSITY TEACHING HOSPITAL

Applicaions are inviled for adnsission oW the SCHOOL OF HEALTH INFORMATION
MAM A(‘Eh;{ﬂm faral yeary ffeotive from September 7, 2009 leading o the award of
National or Higher National Diploma vegistrable with the Health Records Officers Repisration
Bourd of Nigeria (HROBN), z

Ao NATIONALDIPLOMA PROGRAMME
Prospeclive lidiutes secking admission into the 2 vears Nationsi Diploma Programme niust
ha e the ol frve Credits ut not more than twio sittings in either
ti]eWAE;‘(" GUE, 88CE or N F(,‘O i the failowing subjects:
i Fuglish S it Mathematies i Hioligy/Health Science and
Two oihersubjects,

B, HICHER NATIONALDIPLOMA
Candidatey intending o pursue he 2 yoas HND programme must huve ok { i sedition 1o
5 Credity at O'levels, the National Diplerma Certiticate {not below Lower Credit) in Health
Tnfirmadion Management topether with an evidence of completion of the 8oz year
{computsory) Industrial atachiment i a reputable health insiittion

CONDITHONS FORSELECTION
Seleotion of candid wedk b on acad
weritten exasmination and arad inlgrview.

METHODOFAPPLICATION
0 Intergsted candidates are Lo purchase o N3000 Bank draft in Bvour of Logos University
Feac) hlng Hospleal from UBEA, ST or Lickon Bank.
) Subnit e Dank deaiial LUTH Cash Offiee and oblain s receip
lit) Foreatlectionof forims, the receiptof payment should be forwarded to:
THE PRINCIPAL
SCHOOLOFHEALTHINFORMATION MANAGEMENT
LAGOS UNIVERSITY TEACHING HOSPITAL
PMLEB, 12003
LAGOS, NIGEREA

e duatifications and successful performance i the

Y

=

t‘.?ompl@ré:d'applicazinu'l'u:ms pribist he seturned 0 the School Proeipal not Tater than June 26,
2009,
v The progrormee is residential,

Written testwill be conducted on July 10, 2008 in the Schoo! Block and Oral Interview comes up on
July 17,2008,

Successbul cand idales willbe infomed futer

PROF. AKIN OSIBOGUN
CHIEF MEINCAL DIRECTOR

LAGOS STATE UNIVERSITY TEACHING HOSPITAL
* PRIVATE MAIL BAG 12003, LAGOS, NIGERIA

il

Thrs 15 fo dnform the general public that twt.nt} nine {19} vehicles have been lyng 1 Lht.
Outpatient Car Park of the Hospital torsonetime now.

The vehicles are:
NO VEHICLE LCOLOUR NUMBER )
1. Ranpe Bover Whire Lagos - AR 870 SMK. 1
2 Lagsun Prek-up Whitwbhwk Lages - CF 6584 LHD
3. | Handa Blee Mo Nutuber
4 | Toyeta Comolis Giey Lapos - BY 381 AAA
& Peugeot Bus Yellow/Back Eapos - XK 225 AGL
. Tenigeat 404 PILIP Biuc Lapos — AE 156 PK!
1 B Bl Lagos - BE 459 AA4
B, | Konewl! While/ Brown Uelte - AL &/3 WWI
9. | Muzda 929 Blue Layas - CB 344 AAA
W N Kmnbl Bn; Yellow/E ek Na Number
_ | Cpel Hiown Lagas — BGHT94 AAA
Mitsilbishi Gallant Mo Numbar
| M Ton Crey Lagas — D% 237 TRY
A | Migsubighi Radiol Y dlow Lol AZ EDO RS BEW
5| Buzuki 5 Jeapn Whit LA 4369
6. | Honda Predude gy Lagos DSO6 AAA
7. | Passat EBlue Lages - BC 353 MUS
| MmBig Hlue Lapos - DS 96 A0
S, | 504 Union Car Whitg Na dNunber
0, | VW Kombi Ydlow Lagas - NP 349 ERKY
21, | Nizsan Blue Bird Lagas - DA 319 LSR
22, | wh di Lagas ~ W 370 EPE
PR i Tiose Bioad Lapos - AR 374 APF
24, TVOW VANA G[‘_L[Fd Yellow Lagas - XE 23] EPE
25, | Migor Vellow Mo Number
6. | Teupeot 504 Biue Mo Nuwher
27 MRS - 320 Girey Lages — AA 930 KRD
28, | Nissan Bl Bird agas - BF 476 A 44
20, | URYVAN White Lagos - LA 8358 KTS

The Mimagement of the Hospital tmplores the owners of these vehieles to come to the
hospital with relevant proofs, not later than two weeks after this nolice to elaim their
vehicles.

Atthe expration of this notice, Masagement may have w dispose of these cars. For further
clarification, kindly contagt the Corporale Services Division of the Hospital or call 01-
BITTR43.

HOPE NWAWOLO (MRS)

Eor: Chiel Medical Direclor
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