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PLENARY PROCEEDINGS, PRESENTATION OF DRAFT BILL, CHAPTER NINE,
JUDICIAL AND LEGAL SYSTEM, HELD AT THE BOMAS OF KENYA ON 19™ MAY
2003

PRESENTATION OF DRAFT BILL: CHAPTER 9 - JUDICIAL & LEGAL
SYSTEM

Presenters: Com. Paul Musili Wambua
Com. Ahmed Issack Hassan

Session Chair: Prof. Yash Pal Ghai
Co-chair: Samuel K. Arap Nge’ny
Co-chair: Wilfred Koitamet Ole Kina Nchoshoi

Hon. Delegate Sultana Fadhil:  Sasa tutaendelea na mazungumzo juu ya mahakama na
namkaribisha mwenzangu Mjumbe kutoka Pwani Mheshimiwa Danson Mungatana ambaye

atawakaribisha wale ambao watawaeleza juu ya Mahakama. Karibu Danson.

Hon. Delegate Danson B. Mungatana: Ladies and Gentlemen, we are now starting on the
Judicial and Legal System section. We shall be chairing this session together with my learned
friend Miss Sultana Fadhil, (roises) and just before we proceed may be we can take that point of

order, 583. There is a point of order there.

Hon. Delegate Apolo Njonjo: Thank you very much Mr. Chairman. My name is Apolo Njonjo,
representing Political Parties, the Social Democratic Party in particular and I am Delegate
number 583. Mr. Chairman, I sympathize a lot, I don’t like raising points of orders and this is
the very first point of order I am raising; but I’'m raising it on account of the gravity of the
situation. [ rise to raise this point of order under regulation number 38. Honourable Chair, you
will recall last Thursday, Delegate number 223 raised a very serious matter to the effect that
some Commissioners seem bent to ramp through or to push through their views about the
Constitutional proposals down the throats of Honourable Delegates. The Chairperson of the

Conference attempted to discount that matter.
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Mr. Chairman, I spent a very troubled weekend agonizing over Delegate number 223’s concern
for that particular Delegate happens to be the Speaker of the National Assembly of Kenya and he
is a person who has distinguished himself as one who carefully weighs his words before making
them. I examined various documents that the Commission has distributed to us with a view to
seeking out what Delegate 223 may have in mind; what he had in mind. And my eyes fell on the
7™ Schedule of the annotated Draft Bill, one of the red documents that have been circulated to

Honourable Delegates.

Article 3 of the Schedule states that last year’s elections are deemed to have been held under this
Draft Constitution. It’s a Constitution that we are discussing; it is obviously not true that we
carried last year’s elections under the Draft Constitution because it is not even ready. It seems to
me that Delegate number 223 was correct in his apprehension and our Chairperson for the

Conference was in serious error.

Hon. Delegate Danson B. Mungatana: Excuse me.

Hon. Delegate Apolo Njonjo: I’'m concluding the point of order now.

Hon. Delegate Danson B. Mungatana: Excuse me; please get to the point of order.

Hon. Delegate Apolo Njonjo: Yes, I'm getting round to it. If this is the state that what we are
doing here as a Conference has already been preceded by an acceptance of the Draft, what is our
purpose? Why are we here? If the 7" Schedule tells us that we have already adopted this
Constitution and it is already operational, what is our purpose? What are we doing here as
Delegates? Or are we here simply to rubberstamp some of the proposals that have been made by
the Commission? My point of order, Mr. Chairman, is to seek your guidance as to whether this
Conference has any impact on that 7" Schedule where it is assumed that this Constitution is

already operational. Thank you very much.

Hon. Delegate Danson B. Mungatana: Thank you Mr. Apolo. I can assure you that the
purpose of this Conference is to make the new Constitution and what you are referring to as
some of the transitional requirements or provisions that we need to have for purposes of making
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sure that the Constitution that we are going to come up with here will be effected and please
Delegates, I want to re-assure you again, there is nothing like a Constitution or anything that has
been drafted before this one. What we are going have, this is the document that will go to
Parliament. Thank you. I would request Delegate 296, kwa heshima yako, you give me a
chance so that we can start at least one presentation, then I can take another point of order. I ask
your indulgence, 296 1 will take your point of order after I have one presentation from the

gentlemen here who are leading us. I ask your indulgence. Thank you.

So Gentlemen and Honourable Delegates, gentlemen and ladies who are here, we are starting the
formal Chapter 9 of the Draft Bill of the Constitution and we are dealing with judicial and legal
systems today. We are going to have two Commissioners leading us in this discussion and the
first one will be Paul Musili Wambua. Please Mr. Commissioner, thank you. I have just asked
for the indulgence of the other Delegate 296, I request you also, to give us that indulgence so that

we can get going, thank you

Com. Paul Musili Wambua: Thank you, Mr. Chairman and Honourable Delegates. The
Chapter we are going to be looking at is the Chapter which deals with the Judiciary and we will
be referring to Chapter 11 of the main report and more specifically 11.5 of Volume one. With
regards to the Draft Bill, we will be looking at Articles 184 to 207 and before I start taking you
through the actual Articles of the Draft, I would like to explain one or two things which are
important to understand so that you may be able to appreciate the position the Commission took

when it made certain recommendations in the Report.

I would be presenting on the Judiciary proper and the Kadhi’s Court, and my colleague Hassan
will be dealing with the Part II and III of that particular Chapter and that deals with legal
profession and legal system. The Commission took the view that the courts are very important in
the Constitutional set up of a country because they are assigned the important task of upholding
Constitutionalism and legality. The Commission took the view that the staff of the Courts are
the most important part of that particular organ of State. Now, in dealing with the Judiciary, the
Commission was addressing the specific mandate which empowered the Commission to examine
the organs of State and ensure that there are proper checks and balances between the various
organs of State. The Judiciary happens to be the third arm of the government and it plays a very
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crucial role. It is required to interpret the law independently, it is required to uphold the
supremacy of the Constitution, it is also required to develop Constitutional norms and to ensure
that these are adjusted to changing trends which are economic and social. It is also required to
protect the rights and freedoms of the people which, as we agreed, is one of the most important

provisions of any Constitution.

The Judiciary is also required to settle legal disputes that are referred to it and this must be done
in accordance with the law. It also has, of course, the other important function of ensuring that
both the Legislature and the Executive are kept within their lawful authority. = Now, in order to
provide these functions, the Judiciary has to be seen to practice certain values and at the very
onset it is important to note that the Judiciary must be seen to be independent both in the
decisions which it makes and also as an institution. This institutional and decisional
independence have to ensure that in the appointment of Judges and in the dismissal of the same
and their terms of office, they enjoy the security of tenure and independence which enables them
to perform their functions without interference. Now, these important values and principles are
captured in Articles 186, if I may refer you to the specific provision and if you look at, more
specifically, Article 184, the Commission has recommended that the Judicial power must derive
from the people and shall be exercised in the name of the people, in conformity with the

Constitution and in conformity with the values, norms and aspirations of the people.

Sub-section 2 of that Article states that judicial power vests exclusively in the courts and
tribunals established under the Constitution. Then the most important sub-Section, that is (3),
this is the one which lays down the principles and values which the Judiciary must conform to.
You will note under that particular sub-Section of Article 184, that in applying the law of cases
of a civil and criminal nature, the courts shall be guided by the following principles and these are

listed as:

» Justice shall be done to all irrespective of social or economic status,

» Justice shall not be delayed,

» Adequate compensation shall be awarded to victims of wrongs

» Re-conciliation, mediation and arbitration between parties shall be promoted.
» Justice shall be administered without undue regard to technicalities.
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» And lastly, that the protection and promotion of the principles and purpose of the

constitution shall be upheld.

Now, sub-Section 4 of that particular Article provides that in the performance of their functions
the courts, their officers and persons participating in the administration of justice shall strive to
deliver the highest standard of justice to the public and are bound by the Leadership and Integrity
Code of Conduct. This is found at the end of that draft and is Schedule Five. Now, if you look
at that Schedule you will notice that there are certain values which any judge must subscribe to
one of which is that, he shall not place himself or herself in a position in which personal interest

conflicts with that of the office which he holds as a judge.

There are also provisions as to the requirements of disclosure of the property and assets which a
judge should own and other detailed requirements for all public officers who are named to

belong to a particular rank.

Now (c) states that: shall continue to educate themselves in the current development in the laws
of Kenya and comparative law, and sub-Section (5): the State shall provide reasonable resources
and opportunities shall be made available for members of the judiciary to enable them to deliver

the highest standards of service to the public.

Now, in making these proposals, the Commission was guided by the views which Kenyans gave
and due to the sensitive nature of this particular topic, the Commission had occasion to engage
the services of a panel of experts from the Commonwealth and this panels gave their report and
certain recommendations. The Commission also had an opportunity to examine a report which
had been prepared by a judicial committee which was headed by a judge of the Court of Appeal,
Justice Richard Kwach.

Now in both these reports the Commission noted that the public had lost confidence in the
judiciary and that two issues came out very clearly: that there was a general perception among

Kenyans that the judiciary was corrupt and that it was alien.
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Also, members of the public raised the question of appointment and removal of judges from their
offices and they recommended that it was necessary to reinstate the council of elders or the

traditional courts because they were not very sure that they trusted the judiciary.

Also others recommended that there should be a new court, which is set up above the current
Court of Appeal so that it can enlarge the appeal process. There were proposals that judges
should also have, apart from the professional training, university degrees and many also required
that the Judicial Service Commission which is the arm or the body which is mandated to appoint
judges and remove them from office should be restructured so that it should include people or

persons outside the legal system.

The Commission took the view that not all the judges are corrupt, and not all of them are
incompetent, but it had to pay attention to the fact that members of the public required that the
judiciary be reformed. The Commission also took note of the fact that the judiciary is not
composed of judges alone and that there are magistrates, registrars and clerks and some of these
people also contribute to the poor performance of the judiciary and therefore in making

recommendations for the reform of the judiciary these other aspects have to be addressed.

The Commission also took the view that the legal profession must be included in the reform of
the judiciary because the lawyers and professionals who practice law as lawyers are also equally
to blame for the poor performance of the judiciary. Now those are the aspects which my

colleague will be addressing when he deals with the legal system and the legal profession.

Now, if you look at Article 185, the Commission has recommended a hierarchy of courts and it
is stated that the judiciary shall consist of the courts, the judges, the magistrates and other
judicial officers of superior courts of records and subordinate courts. Now, the superior courts of
records are taken to be the Supreme Court, the Court of Appeal and the High Court, while the
subordinate courts are stated to be the Magistrates’ Courts and the Kadhis Courts and any other
court which may be established by an Act of Parliament or any other tribunal which may

exercise a judicial or quasi-judicial function.

Page 7 of 233
Last printed 12/30/2005 2:20:00 PMam



Now, Article 186 deals more specifically with the question of independence of the judiciary.
Sub-Article (1) of that Article states that in the exercise of the judicial power, the judiciary is
subject only to the Constitution and is not subject to the control or direction of any other person
or authority and basically this is designed to ensure that the institutional independence of the

judiciary is guaranteed.

Sub-Section (2) says that the administrative expenses of the judiciary including the salaries,
allowances, gratuities and pensions payable to, or in respect of persons serving in the judiciary
are to be charged on the consolidated fund. And again, the purpose of this is to secure the

institutional independence of judiciary.

Now sub-Article (3) states that no judicial officer shall be liable in an action or sued in respect of
anything done in the performance of a judicial function. But in our report the Commission has

noted that this does not extend to cover corruption by a judge while in office.

Sub-Article (4) states that the salaries and allowances, gratuities and pensions payable to, or in
respect of persons serving in the judiciary shall not be varied to their disadvantage. Again this is
an attempt to secure the independence of the judges and to ensure that there is no interference

while they serve in that capacity.

Now sub-Article (5) talks about court fees and provides that fees shall be reasonable and shall
not be such as to discourage the use of the court system. I think this would be understood better
when we look at the legal system where my colleague will be talking about the public defender

and the question of the court process.

Now sub-Article (6) says that the Salaries and Remuneration Commission shall ensure that the
emoluments and terms of conditions of service encourage and enhance the integrity and
independence of the judiciary. So in Article 186, we have specifically provided in the

constitution for the independence of the judiciary.
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Now, Article 187 basically provides for the setting up of the new court which we are calling the
Supreme Court and this court shall consist of the Chief Justice so he is the head of the judiciary,

and shall also consist of not more than six judges.

Now, Article 188 basically provides for the jurisdiction of this court and it vests original
jurisdiction in the court with respect of advisory opinions requested by the President, and this is a
matter which was addressed by my colleague who spoke on the judiciary. It also vests the
original jurisdiction in respect of presidential elections, issues relating to impeachment of the
President in respect of any challenge to the constitutionality of any Act of Parliament, in respect
of any dispute between the districts or between a district and the national Government, and this
will become clearer when you deal with the chapter which touches on devolution where the

levels of Government are provided for.

It also has appellate jurisdiction, which may be conferred by an Act of Parliament. Now, sub-
Article (2) provides that where a question relating to the original jurisdiction of the Supreme
Court arises in any other court, then that court shall stay the proceedings and refer the question to
the Supreme Court for determination and the court from which the question arose shall act in

accordance with the decision of the Supreme Court.

So basically we are saying that the Supreme Court shall enjoy the highest jurisdiction as far as
the supervision of the other courts are concerned. Sub-Article (3) provides that the Supreme
Courts may depart from its previous decision in the interest of justice and that all other courts are

bound by the decisions of the Supreme Court.

Now, Article 189 is the specific Article which grants supervisory jurisdiction of the Supreme
Court to all these other courts to ensure that partly they comply with the rules of natural justice

and that they act in conformity with the provisions of the constitution.

Now, the Commission in recommending for the setting up of the Supreme Court was guided by
the view that it was necessary to infuse from the top new values to the judiciary and therefore it
was shared by the Commission that this particular court, the Supreme Court, would play a crucial
law in ensuring that the new values are sent down to the other courts in the lower ranks.
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Now, Atrticle 190 provides for the Court of Appeal and it specifically provided that this court
shall consist of the President and not less than ten judges. It shall be constituted by three judges
and the Court of Appeal is bound by the decisions of the Supreme Court and the High Court and
the subordinate courts are bound by the decisions of the Court of Appeal.

Now, the President of the court according to our proposals would be the senior-most judge in

terms of the number of years served in that particular court.

Under sub-Article (5) of the Article the President of the court may, in consultation with the Chief
Justice, create divisions of the Courts of Appeal consisting of the number of judges assigned to
them by the Chief Justice and sitting at the places determined by the President of the Court of

Appeal in consultation with the Chief Justice.

Now, the specific jurisdiction of the Court of Appeal is provided for under Article 191, and you
will note that the court is vested with appellate jurisdiction, and specifically it should hear
appeals from decrees and judgments of the High Courts and any other appellate jurisdiction,
which any Act of Parliament may confer upon it. Sub-Article 2 of that particular Article
provides that: an appeal to the Court of Appeal (inaudible) from the judgement, decree, or order
of the High Court. Article 192 is the Article, which establishes the High Court. It is specifically
provided that the High Court shall have a Principle Judge of the court and such a number of
judges not less than 50 as may be prescribed by an Act of Parliament. And the Principle Judge
may in consultation in the Chief Justice create divisions of the High Court and specify their
jurisdiction. Finally, under that Article, the High Court shall sit in such places as the Principle
Judge may appoint.

Article 193, provides for the jurisdiction of the High Court and it vests unlimited original
jurisdiction in criminal and civil cases and any other jurisdiction, appellate or original conferred
on it by an Act of Parliament. Article 194 deals with appointment of judges, and this is
important as I noted earlier, the appointment and removal of judges and their tenure of office are
crucial elements in ensuring that the Judiciary as an institution and the judge as an arbiter is
preserved. So Article 194 provides that: where there is a vacancy in the office of the Chief
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Justice, the most senior judge of the Supreme Court - by reference to the date of appointment -
shall be appointed the Chief Justice. And this is a theme, which we have put through all the
courts so that judges are appointed in order of seniority in reference to the date of their

appointment.

Sub-Article (2) of Article 194 provides that: when there is a vacancy in the office of the
President or in the Court of Appeal, the most senior judge of the Court of Appeal - by reference
to the date of appointment - shall be appointed the President of that Court. And where there is a
vacancy in the office of the Principle Judge of the High Court, then the most senior judge in the

High Court - by reference to the date of appointment shall be appointed the Principle Judge.

And then Sub-Article 4 provides that the other judges of the superior courts of record and the
Chief Kadhi shall be appointed by the President, acting in accordance to the advice of the
Judicial Service Commission and with the approval of the National Council. As to the
qualifications for appointment of judges, you will note under Article 195 that the Chief Justice
and the judges of the Supreme Court shall be appointed from person who possess the following

qualifications:

e |5 years of experience either as a judge of the Court of Appeal or the High Court
or as a practitioner of law or as a teacher of law in a recognized university, and
such a person must have intellectual ability as demonstrated by academic
qualifications and legal practice, and must be a person of high moral character and

integrity.

Sub-Article (2) provides that; the judges of the Court of Appeal shall be appointed from persons
who possess the following: the qualification are more or less the same, except that ten years
experience is required either by the judge of the Court of Appeal or the High Court or as a legal
practitioner or a law teacher in a recognized university. And again they must demonstrate

intellectual ability, and they must be persons of high moral character and integrity.

Sub-Article (3) provides that the judges of the High Courts shall be appointed from persons who

possess the following qualifications: again the same except that for judges of the High Court it is
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ten years, either as a magistrate or a legal practitioner or a full time law teacher in a recognized
university. And similarly, they must have intellectual ability as demonstrated by academic
qualifications and legal practice. They must also be persons of high moral character and

integrity.

Sub-Article (4) provides that: the office of a judge of the superior courts of record shall not be
abolished while there is a substantive order of that office. Again this is a provision, which is
designed to ensure that the judge is independent as an arbiter and that he is not influenced either
way in giving his judgement. Now for the tenure of judges, Honourable Delegates you look at
Article 196 and you will note that under that particular Article we have provided that: a judge
and other judicial officers of the subordinate courts shall retire upon attaining the age of 65. And
at this point I would like to point out to the Honourable Delegates that the current retirement age

of judges is 74, and therefore the Commission felt that, that age should be reduced to 65.

Sub-Article (2) is designed to ensure that there is continuity and gives a judge who is retiring six
months to enable that particular judge to deliver judgments, which are pending. Article 197
deals with removal from office. And that Article provides that: a judge of the superior courts of
record may be removed from office in accordance to this Article on two specified grounds -
either he is unable to perform the functions of his office because of infirmity of body or mind or
from a sufficient cause or that he has breached the code of conduct applied in the Judiciary or
that he is incompetent and/or due to misconduct. So there are specified grounds on which a judge

may be removed from office.

Then sub-Article (3) provides, and I think this is something you need to note, because what the
Commission has done is that it has actually provided for any individual, institution or society or
group of persons who desire that a particular judge may be removed from office, then a
procedure is clearly spelt out. They are required to present their petition to the Judicial Service
Commission, which is the body, which is charged with the responsibility of removing judges
from the office, and their appointment, and their discipline. And upon receipt of the petition the
Judicial Service Commission is required to consider the petition first, and if it is satisfied that it
discloses existence of grounds, which are listed in sub-clause (1) of Article 197 - then it shall
send the petition to the President.
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Sub-Article (4) requires that: upon receipt of and examination of the petition, the President may
acting in accordance with the advice of the Judicial Service Commission, suspend the judge and
in the case of a judge who is not a Chief Justice, will then appoint a tribunal consisting of the
chairperson, four other members from among persons who hold or have held the office of a
judge of superior courts of record, who are qualified to be appointed as judges of the superior
courts of record, and three other persons with experience in public affairs, at least one of whom

shall be a woman.

In the case of Chief Justice, then the President is required to appoint a tribunal consisting of the
Speaker of the National Council as the chairperson, and the two judges from the member states
of the East African Community, and three persons with experience in public affairs, at least one
of whom shall be a woman. Then sub-article (5) of that Article provides that the tribunal shall
inquire into the matter and report on the facts and make recommendations to the President of the
Republic, who shall act in accordance with the recommendations of the tribunal. So the President
will have to follow strictly what the tribunal has recommended. Now you note that Article 198
deals with subordinate courts, and it provides that: Parliament may by an Act of Parliament
establish courts subordinate to the High Court, and shall have-subject to the Constitution-the

jurisdiction and functions conferred on them by an Act or any other law.

And then sub-Article (2) provides that: no judicial officer in the office of the Magistrate or Kadhi
may be removed from office except after determination by judicial... as may be prescribed by an

Act of Parliament.

Basically, what those Articles have done is to strengthen the Judicial Service Commission and
make sure that it includes people from outside the legal system. We have created a new court,
the Supreme Court, and we have more specifically provided for the independence of the
Judiciary both as an institution, and we have tried to protect judges - while holding office - who

are involved in the judicial functions of determining cases.

Now Honourable Delegates, I want to move on to the next Articles, which now deal with the

Kadhi’s Courts. Now as you all know this has been a big issue and very emotive, and I do hope
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that you are going to let me present the position of the Commission and why we came up with
the proposals which are contained in this Draft. Basically, before I go through the specific
Articles, which run from 199 to 203, I want to explain the genesis of the Kadhi’s Courts in our
Constitution. I want just to make some general observations, one of which is that: under the
current Constitution, which we are now reviewing, the Kadhi’s Court under Section 66 are

provided for as constitutional offices.

This Section 66 of the current Constitution establishes the Kadhi’s Court, the Chief Kadhi, and
Kadhi as constitutional offices. And therefore, it is not true and correct to say that the
Commission actually introduced provisions regarding Kadhi’s Courts. These provisions have
been there, first in the independence Constitution of 1963 and in the current Constitution. What
you need to note and what I think is important to understand is that a Kadhi is a judicial officer
or magistrate presiding over a Kadhi’s Court where Islamic law is applied and where both parties
are Muslims. He needs not to be a spiritual leader. He is not an Imam, he is recognized
specifically as a judicial officer, and under the current Constitution Kadhis are recognized as

occupying positions which are similar to those of magistrates.

The other thing I may need to note is that if one looks at the history of this country one would
appreciate that the Kadhi’s Court have come along way, and that in fact they are entrenched in
our history and in the constitutional development of this country. Now the provisions which we
find in the existing Constitution were as a result of an agreement which was entered into in 1963,
and that agreement was part and parcel of the package which gave Kenya independence. And
one needs to go back to the time when the Portuguese came to the East Coast of Africa to note
that, at that stage even before the British came, the Kadhi’s Courts had been established as part
and parcel of the administration of justice of the East Coast of Africa. They co-existed with the
courts, which were referred to has Liwali and Mudir Courts. These courts actually had and
exercised jurisdiction of civil and criminal nature. But as the fight or struggle for independence
came to an end, there was a concern that since the Coast or the ten mile strip was part of the
dominion of the Sultan of Zanzibar, it was necessary that the particular the faith of Islam which
was practiced at the Coast, be protected. Honourable Delegates recollect that, Kenya then existed
as a protectorate because the British then, gave that status to the coastal strip, whereas the rest of

the country was a colony.
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The British during their rule recognized the Kadhi’s Courts, and due to the concern which was
expressed by the Sultan of Zanzibar over the status of his subjects at the Coast in or around 1962.
A Commissioner was appointed to study the issue of the Kadhi’s Courts along the Ten Mile
Coastal Strip, now that Commissioner passed by the name of James Robertson. He made his
report to the British Government and the Sultan, and in that report he recommended that there
was no need, although his opinion was divided as to whether the Coastal strip should join the rest
of Kenya in the newly independent state of Kenya or it should break away. His recommendation
was that, the Coastal strip should join the rest of Kenya and form one independent state, but on
condition that the Kadhi’s Courts and the freedom of the Muslim to practice Islamic faith, be

guaranteed.

Following that recommendation the Prime Minister of Kenya, then Mzee Jomo Kenyatta, entered
into an agreement with the Prime Minister of Zanzibar, then Shamte, and they agreed that the
Kadhi’s Courts were to remain, the Muslim were going to be allowed to practice their faith and
that, that particular agreement was to be translated into a constitutional guarantee. Hence, that
come independence and in the independence Constitution, the Kadhi’s Courts were recognized
as part of the judicial system of Kenya. So Kadhis are appointed as judicial officers they occupy
the same position as magistrates, they are not religious leaders. They are judicial officers and in
fact they are appointed presently under the current Constitution in accordance with the

provisions of the Constitution relating to the Judicial Service Commission.

Now once we had appreciated that basic history, then the Commission took the view that it
would be abrogating this particular agreement, which was part and parcel of the independence of
this country, and that this constitutional protection should now be re-negotiated since it has been
there. And in fact since the first one to this particular constitutional provision Section 66,
Parliament has even passed laws just to make sure that the Kadhi’s Courts are protected and that
the Islamic faith is guaranteed. We have the Kadhi’s Court Act Chapter 11, which was enacted
in 1967, and which basically sets up these Kadhi’s Courts, their administration and their
structure. Then Parliament also passed another law, ‘The Mohammedan marriage and divorce
registration Act,” which is our current Chapter 155. Parliament again passed another law, ‘The
Mohammedan Marriage Divorce and succession Act,” which is Chapter 156. In our current law
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of succession is Chapter 160; there is also reference to this Kadhi’s and the Islamic faith. So we
are basically saying that they have come a long way and the Commission took the view that we

cannot remove them from the Constitution.

What the Commission did is that, having come to that conclusion to look at what proposals were
made by the members of public to restructure these courts, and when we went round to receive
views, the Commissioners were told that the Muslims were concerned with certain aspects within
the structure of the courts as they existed. The Muslim community asked the Commission to
ensure that there were sufficient Kadhi’s courts throughout the Republic. They also proposed that
their jurisdiction should be extended to cover civil and commercial matters where both parties
were Muslim. They also requested or recommended that the qualifications of Kadhis should be
raised to ensure that they are competent, and that a separate structure of appeal be established.
And the reason they gave was that, once a judgment is delivered by a Kadhi’s court, the
requirement is that a party who disagrees with that particular judgment should appeal top the
High Court; and when that appeal is lodged in the High Court, the Chief Kadhi or Kadhis sit as

assessors with the judge who presides.

But their concern, or the concern of the Muslim community is that the opinion of the Kadhi or
the Chief Kadhi is not binding on the judge. They just sit, they nay recommend, but the judge is
not bound by whatever they say. Therefore, it was the feeling of the Muslim community, that
there should a well-structured appeal system to allow Muslims to seek an appeal, where

judgments have been delivered by the Kadhi.

The Muslims also proposed that it was necessary to ensure that some Kadhis should be appointed
from the Shia community to cater for their needs, and also that they would want to be consulted

on the appointment of the Chief Kadhi or other Kadhis.

So, basically those were the proposals, and when it came to analyzing these proposals, we did
not as a Commission receive any proposals from any Kenyan that they did not wish to have the
Kadhi’s Court retained in the current Constitution. Nor did we receive as a Commission from the
views, which were received, any proposal that these recommendations by the Muslim
Community ought not to be included in the Constitution. Therefore, in view of those proposals,
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the Commission came up with this Draft, Articles 199 to 203. If you look at Article 199, what
the Commission has proposed is that there should be established Kadhi’s Courts, the office of the
Chief Kadhi, office of Senior Kadhi and the office of Kadhi. This is not any different from what
is currently there in the Constitution, except for the Senior Kadhi. Otherwise, what we proposed
as a Commission for inclusion, are Constitutional offices which are already recognized, in the

current Constitution.

In sub- article 2, we have provided that there shall be a number being not less than thirty of other
Kadhis as may be prescribed by an Act of Parliament. So what basically that sub-article does is
to give the minimum number which ought to be there. And that is in accordance with the
proposals, which we received. Sub-article 3, provides that a Kadhi is empowered to hold a
Kadhi’s Court called a District Kadhi’s Court, having jurisdiction within the district or districts
as my be prescribed by an Act of Parliament. And basically, the proposal which we are making is

that at least in each District, there ought to be a Kadhi’s Court.

Article 200 deals with jurisdiction of Kadhi’s Court. And we have proposed that the jurisdiction
of the Kadhi’s Court should extend to the determination of questions of Muslim law relating to
personal status, marriage, divorce, including matters arising after divorce, and inheritance and
succession in proceedings in which all the parties prophase Islam. This is not anything different

from what we have in the current Constitution.

Sub-article b, now seems to extend that jurisdiction to civil and commercial disputes, but as I
said, this must be the same Parties who are Muslim and in the manner of fire claim ...(inaudible)
by law established. Now, what the Commission was thinking was that there was this proposal to
establish a small claims court. And these courts would be close to the people, they would be
more or less like informal tribunals where cases can be heard and determined without undue
technicality. And therefore, as Commission we felt that, that provision relating to small claims
courts could also be extended to the Muslims. And the reference to the civil and commercial
disputes between Parties who are Muslims. But, I think you will note that down there, we have
said that this is ...(inaudible) to the right of the parties to go to other courts or tribunals with
similar jurisdiction. So we are simply saying that we are not forcing even the Muslims to go to
the Kadhi’s Court. If they opt to refer the dispute to other courts, those other courts can actually
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hear and determine that particular dispute. That whether they opt to refer this matter to a Kadhi’s

Court, although civil and commercial, then the Constitution has guaranteed that right.

Sub-Article 2 provides that subject to the Constitution and appeal ...(inaudible) rights from the
judgment tree of order from the district Kadhi’s Court to the Provincial Kadhi’s Court presided
over by the Senior Kadhi in any matter of course determined by this lower Court. Basically, we
are trying to set up a proper appeal structure for the Kadhi’s Court, so that we do not have people
or persons or judges who are not properly qualified in Islamic law, hearing these disputes. So, we
have come up with a parallel system where, an appeal from the district Kadhi’s Court goes to a

Provincial Kadhi’s Court, and then from there, it goes to the Supreme Court.

Sub-Article 3 provides that an appeal lies on the ...(inaudible) of judgment degree order of the
Provincial Kadhi’s Court to Kadhi’s Court of appeal presided over by the Chief Kadhi and two
Senior Kadhis. And then 4, an appeal from the Kadhi’s Court of Appeal with the Supreme Court
only on a point of Islamic law, or on the issue affecting the interpretation of the Constitution or
any other Constitutional issue. Basically we are preserving the rights of the Supreme Court to
interpret the Constitution. We are saying that that right to interpret the Constitution is preserved,
and therefore if any of the disputes in question relates to the interpretation of the Constitution,

then it must go to the Supreme Court.

Sub-Article 5 provides that for the purposes of hearing and determining an appeal within the
jurisdiction, the Provincial Kadhi’s court and the Kadhi’s Court of appeal have all the powers,
authority and jurisdiction in the Court from which the appeal is brought. And sub-article 6, the
Chief Kadhi shall in consultation with the Chief Justice and the Law Society of Kenya, make
rules of Court for the practice and procedure to be followed by the Kadhi’s Court. I think this is
important to understand because one of the problems the Kadhi’s Court had was the question of
the procedure to be followed. And the Commission noted that there was a complaint that
although the evidence Act is excluded in its application to the Kadhi’s Court, the Kadhi’s Courts
have continued to use the Evidence Act in all the proceedings conducted in those Courts. And
therefore, we felt that there should be a procedure which is set up and which should be followed

when proceedings are conducted in this Court. And we have clearly said that the Chief Justice
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and the Law Society shall make the rules for this court, basically acknowledging the fact that the

Kadhi and the Chief Kadhi are judicial officers, they are not religious leaders.

To the appointment of Kadhis, we need to look at Article 201, and we have provided that Kadhis
shall be appointed by the Judicial Service Commission, basically repeating what is already there
in the current Constitution. We have also provided that in the appointment of the Kadhis, the
Judicial Service Commission shall take into account the qualifications of the Kadhi in Muslim

personal law applicable to the different sects of Islam.

In sub-article 3, the Chief Kadhi shall have the same status, privileges and ...(inaudible) as a
High Court Judge. The Senior Kadhi as the chief Magistrate, and the District Kadhi as a District
Magistrate in a Magistrate Court. Basically, we are trying to create levels which are similar to

those in the Subordinate Courts and the ... (inaudible).

The Chief Kadhi at Sub-Article 4, and other Kadhis shall be full time Judicial Officers. Again
this goes to emphasize the fact they are not religious leaders, they are in full time employment,

and they are Judicial Officers.

To the qualifications, what the Commission did is that we expanded the qualifications for
Kadhis, by requiring that apart from qualification in the personal law applicable to the Muslims,
they should also be advocates of the High Court of Kenya. Basically, that they should be
qualified to serve in any other Court. So, under Article 202, sub-article 1, we have provided that

a person is qualified to be appointed as a Chief Kadhi if:

(a) That person is a Muslim of not less than 35 years of age.

(b) He is an advocate of the High Court of Kenya of at least ten years experience as a legal
practitioner and as a ...(inaudible) and obtain a recognized qualification in Muslim personal law

applicable to any sect or set of Islam from a recognized University.

(c) Has obtained a degree in Islamic law from a recognized University and has not less than ten

experience in the practice of Islamic law, or has held the office of Kadhi for a similar period.
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Sub-Article 2, the qualification for appointment as a Kadhi or Senior Kadhi is the same as the
qualification for the appointment of the Chief Kadhi, except that the requisite number of years of

experience shall be five years.

Article 203 provides for the Rules Committee, and we are saying that there shall be a Rules
Committee with authority to make rules or procedures applicable to the various Courts set up
under this Constitution. Basically, we are providing for a Rules Committee to provide for rules
or procedures, which apply, to all the Courts. In setting up this Rules Committee, we have
recommended that the Chief Justice should be a member, the President of the Court of appeal be
a member, the Principle Judge of the High Court, the Chief Kadhi, the Registrars of the Supreme
Court, the Court of appeal and High Court and two representatives of the Law Society of Kenya,
and under Sub- Article 3, we have provided that the Rules Committee shall have authority to

determine the fee ... (inaudible) of any matter.

Article 204 is the Article, which sets up the Judicial Service Commission, and Article 205 sets
out the functions of the Judicial Service Commission. Under Article 204, and you will note,
under Sub- Article 1 (a) to (m) that the Judicial Service Commission has been expanded; it shall
be chaired by a full time Chairman, who is a person qualified to be appointed as a Judge of the
Supreme Court. It is proposed that there shall be a Muslim woman to represent the ...(inaudible)
by the National Muslim Organization, the Attorney General, one Supreme Court Judge, one
Judge of the Court of appeal, one Judge of the High Court, The Chief Kadhi, two Magistrates
appointed by fellow magistrates, two Advocates of at least fifteen years standing, two law
teachers, one of whom should be a woman elected by faculties of law of Public Universities, a
member nominated by the Council of Legal education as the chairperson of the Public Service
Commission, and three lay members, one of whom is a woman to be nominated by NGO

Organizations.

Sub-Article 2 provides for members of the Commission to hold office for a term of five years,
but to be eligible for re-appointment. Basically, we have expanded the composition of the
Judicial Service Commission to ensure that persons from outside the legal system are made
members.
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The functions are stated under Article 205, and basically these functions include the appointment
of Judges, Sub- Article (a), to review and make recommendations to the terms of service of
Judges Magistrates and other judicial officers. They are the same Judicial Service Commission in
charge of the responsibility of discipline of Judges and Magistrates and other judicial officers. It
is also charged with the responsibility of receiving and investigating complaints, which may be
lodged against judicial staff. And also to prepare programmes for the education and training of
Judges, and to advise the Government on improving the efficiency of the administration of
justice, and to encourage gender equity in the administration of justice, and any other function

prescribed at the Constitution or an Act of Parliament.

In performing these functions, sub-Article 2 provides that, the Commission is subject only to the
Constitution. Again to emphasize the need for institutional independence of this particular body.
Sub- Article 3 provides that the Commission shall regulate its own procedure, just as an addition

to the provisions of Sub- Article 2.

Lastly, Article 206 deals with the appointment and removal of certain judicial officers, and
Honorable delegates can look through the provisions of sub Article 1(2) and you will note that
we have provided that 55 years shall be the retirement age of all judicial officers, and we have
also specifically provided that, to remove a judge from office, you can only site certain grounds
which are listed under sub Article 3, those include inability to perform the functions of the office,
incompetence, breech of the code of conduct applicable to the judiciary, or any other
misconduct. So basically, those are the proposals in the Draft regarding the Kadhi’s Court and
the Judiciary. Now, I will hand over to my colleague Commissioner, Chairman, so that he can

give us the directions on how we proceed.

Hon. Delegate Danson B. Mungatana: Yes, I think Honorable Delegates we should give him a

clap.

Clapping by Honorable Delegates.
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Hon. Delegate Danson B. Mungatana: I propose that we have had a long day, and I think it is
an appropriate time to take a break. But before we take a break, I need to keep my promises.
There was a Delegate who wanted to raise a point of order, I do not know whether you still want
to do it? Okay, I think then we adjourn at this time. Thank you, let us meet at 9.30 a.m.

tomorrow. Thank you gentlemen and ladies.

The meeting adjourned at 6.00 p.m.
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