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Present

1. Com. RiungaRaiji
2. Com. Sdome Muiga

Secretariat Staff in Attendance

1. Egher Wdia - Programme Officer

2. ReginaMwachi - Verbatim Recorder
3. Willy Mutai - Co-ordinator

4. Regindd Okumu - Chairman

Mesting was cdled to order a 11:15 am.

Willy Mutai: Thank you very much for avaling yoursdves for this function. We have the privilege of having members of the
Condtitution of Kenya Review Commisson with us. We have Com. Sdome Muiga, karibu and Com. Riunga Raiji.



Since we have not settled down, 1 would like us to start with a song then aword of prayer. So let usrise for a song please.

(Song): There is something today in the house of the Lord X3 Halleluya today in the House of the Lord. There is
something today in the House of the Lord X3, Halleluya today in the House of the Lord. Kuna kitu leo Nyumbani mwa
Bwana, X3 Halleluya leo Nyumbani mwa Bwana. There is something today in the House of the Lord X3Halleya today

in the House of the Lord.

(Prayer): Inthe name of the Father, of the Son and of the Holy Spirit Amen. Our Father who art in heaven, hdlowed be thy
name, thy kingdom come, thy will be done on earth as it is in heaven. Give us this day our daly bread and forgive us our

trespasses as we forgive dl those who trespass againg us. Lead us not into temptation, but ddiver us from evil.

Almighty Father, we come to you this morning, we would like to ask you to guide us through this mesting, that what we discuss
here Lord, might be of bendfit to the greater anong and for your greeter glory. We ask dl this through Christ our Lord, Amen.
In the name of the Father, the Son and the Holy Spirit Amen.

Y ou may now be seated.

Reginald Okumu: Good morning once again. Thank you for coming. We are going to discuss or we are going to ar our
views, to give our reactions to the document that the Conditution of Kenya Review Commission presented. We know that it

cannot be done in afew hours but we only have those few hours today.

The session today will basicaly highlight those issues and there is ample time for us to discuss this document. We are privileged
here today to have two Commissoners, Mr Riunga Raiji, who is dso an advocate and a Commissoner. A member of the
South B Parish, and Sdome Muigal who is one of us, she prays with us here.

We have dso other experts who we have cdled to hdp and guide us. We have Mr B K Terer; he is a Land Economigt by
training. We have Dr. Wamukoya, an Environmentd Lawyer, and we have Mr Nchooro Mmwenda, a principle tax consultant
with Deloite & Touche. We are aso expecting Mr. Ndubi, the Executive Director of Kituo Cha Sheria

Our programme was to go like this, we are to discuss or we were to be taken through the process by Sdome but | think
Professor Gha took us through it in the church, so that saves us some time. Mr Ndubi was to highlight the Human Rights
aspects as they have been brought out in the new Conditutiond Bill. Dr. Wamukoya will discuss or highlight the issues of
environment. Mr Terer will talk about land. Mr Nchooro Mmwendawill discuss about finance. Mr Raiji will discuss about the
electoral sysem and governance and badcally the devolution of power.



| would like to urge you that when we start spesking, to save time, let us go Sraight into the issues, okay. Those of us who
want to praise the Commission or criticise them, please let us not do it here, go Straight into the issue of what you think was left
or what you think is not right, and we can have a session that is short and sraight to the point.

| think will go snce Mr Ndubi isnot here, | think 1 will go straight and invite Dr Wamukoya to start the sesson and | will give
you hot more than five minutes to highlight the issues of the environment, okay. Karibu Daktari.

Dr Wamukoya: Thank you very much Mr Chairman. Didinguished pandligts, ladies and gentlemen, | have been limited to
fiveminutes and | will try to live to it. First | would invite people to look at the nationd gods, vaues and principles, which is
clause 14.

One important thing that is embodied, for those who have the newspaper, | think it is on page 4, dause 14. One very important
aspect of this Condtitution is thet is defines the gods and vaues and principles, which kind of underlie the bagis of dl the other
clauses. On the matters related to environment, clause 14 (14) kind of states very dearly that the public shdl be committed to
socid judtice and through appropriate policies and measures providing for dl Kenyans the basic needs of food, shdlter, clean
water and more so a clean environment. Therefore, one of the basic principles that is embodied in this draft Congtitutiond Bill,
isa clean environment of which the Republic should be committed to.

The other oneis para 16, that is clause 14, para 16 whichis... | have been advised that | need to let you know how to read the
clause 14 and whatever. Now, if you get to chapter 3, which is on page 4 of the newspaper, there is number 14 there
immediatdy after the heading, National Goals, Vadues and Principles. Now, that formswhat | will cal clause, itisaclause. The
next one | will use the word ‘para’ to didinguish it from a clause and a para following it.

The other one is para 16, which is on page 5, immediady after 14 we have 15 then 16. The Republic shdl recognize its
respongihilities to future generations of Kenyans by pursuing policies for the sustainable management of the environment. To
me, thet is very, very important. One, is that tends to link the environment and development and tries to look a how we use
our environment today in relation to the future generations. Thet is the concept of sustainable development that emerged from
the Earth Summit in Rio, and the subsequent WSSD mesting, which was concluded recently in Jo’ burg.

Then quickly, the next important provision in the draft isthe duties of a citizen. What is expected of you as a Kenyan ditizen in
meatters rdaing to the environment? We have been very good a pointing fingers at the government and saying, yes, the
government should do this but the Conditution now expects you to take some pogtive proactive steps to ensure that the
Condtitution is upheld.

That is provided for in dause 15, 1(b). 1(b) says that in order to fulfil the nationd gods of which a clean environment is



provided for, the vaues and principles, dl citizens have the duty, (b) to uphold and defend the Condlitution and the law. You
have a responghility. You don’t St back and see the Congtitution being flouted and say yes, God Bless us. No, you have to
take some steps and they will be discussing what you can do.

On the same page, the other important part is (), protect and safeguard public property from waste and misuse. When you are
protecting public property, much of it you will find that to a great extent is under forests for example, or public recreation. If
you protect its integrity, it means you are enhancing its use and you are protecting the people to use it in a better environment
and therefore that is another part, so that you don’t see Uhuru Park going and then you say it is very nice to have a high-rise
building.

Then the next oneis (k), it isthe duty of every Kenyan ditizen to protect the environment and conserve naturd resources. The
steps that have been taken by many Kenyans rdating to the degazettement of forests would fdl into this category. That people
are teking proactive steps to ensure that there will be no more degazetment of forests for example, and there are no more
misuse of our resources. Therefore, you have aduty now. If this Conditution goes through, you have a duty to ensure that the
environment is protected and the natural resources are conserved. | know the most critical one ismining and | think we will be
discussng that at some stage.

Then (n) says that you need to understand. You have a duty to understand and enhance Kenya's place in the internaiond
community. You ought to recognize that Kenya is not an idand; it has to have some internationd co-operation. A typica
example isthat we have trans-boundary resources for example Lake Victoria. If Kenya does not co-operate with Uganda and
Tanzanig, will Lake Victoria be there? No and therefore you need to know of the internationd indruments both at the
internationd level and regiond. For example the East African community, what does it provide in so far as environment and
naturd resource management is concerned.

Those are issues that you have a responsbility. Such that if the Kenyan government under it municipd law appears to be
violating, then you can seek recourse in internationd law, and we have the East African Community Court of Appeal, which you
can seek redress in respect to that. Quickly, | would like to invite you to chapter 12, which is on page 29. | am spedificdly
moving there because it is a complete chapter dedling with environment and naturd resources.

Now, thisBill has two very important provisons. In order to redise the goas and the vaues, which we have read, it has to put
in place mechanisms by which the ditizens can enjoy and implement those vaues. The fird lies in clause 63, as read together
with clause 239, which ison page 29, but let us go to dause 63 fird. Clause 63 is very, very clear on what is expected, dause
63 ison page 9.

It confers the right to an environment every person or everyone has the right to an environment thet is safe for life and hedth,



and to have the environment protected for the benefit of the present and future generation through reasonable legidative and
other measures that prevent pollution and ecologicd degradation, promote conservation, and secure ecologica sudanable
development. The concept of sustainable development is now enghrined in the Condtitution and then free access to informetion
and | will be taking about that, and to compensation for damage which is that the polluter pays principle. If you pollute, you
pay up for the clean-up costs and any compensation or injuries arisng thereto from that pollution.

Now, if you read this particular provison, it will remove what the courts have aways sad you lack locus standi of which
Professor Wangari Matha has aways been locked out of court that what makes you think that you have more right than others.
It liberates the locus standi on the environment, and therefore you can go to court and the court will not demand for you to

show an interest. No, you have an equd interest.

Otherwise, as the current Condtitution stands, you would require.  The argument is that the Attorney Generd is the Public
Defender more or less, and therefore he should be the one to go to court in the event of a public interest violation. This
particular provison therefore liberates the locus standi, the right to go to court, and therefore enables you to use that to goply
clause 14 which | have made reference to, the vaues and the duties that go with it.

For you to do that, there is one thing that comes out very clearly, the right to information. If you go to court without proper
informetion you know you are going to lose. However, now here, it is provided for that you have a right to environmental
information, and that must be read together with clause 47, which is on page 8. That must be read together with clause 47,
which confers access to information. Every ditizen has the right of access to information held by the State. There may be some
very important information thet is held by the State, which you would require to put before the courts. In the absence of that
information, your case may not be sustained and therefore you have to rely on clause 47 for purposes of getting any informetion
that may be halled by the State which may not be in your possession and yet you require it to sustain your matter.

The mogt important thing in this respect is this, that it means that the right to environment has now been included in the Bill of
Rights It equivaent, itis equd to the right to life, right to property and the other rights that are now enjoyed, that is the most
criticd, and its gpplication and interpretation will mean that it is on the same footing with the other rights unlike whet it is today.

Then, what do you do? Let us go back to page 29. What do you do when your right is violated? Every person has a duty,
clause 239, every person in Kenya has a duty to safeguard and enhance the environment. Every person. You now have a
duty. You remember we talked about the duties of citizens. Now, clause 239 re-emphasises and restates now that you have a
duty to safeguard and enhance the environment.

When doing that, when state officids or public servants are executing their duties in relaion to the environment, they must bear
into mind certain factors. One, public participation, it brings on board the question of citizens participating in the decison



meking process. Two, the culture and the socid principles gpplied in the various communities within which we are living. It
means it recognizes the diversty of culture and socid bearings, and therefore you cannot transfer one management regime to

another area unless you have taken into consideration the various factors as far as culture and the socid sdtting is concerned.

Three is that it tends to give the adminidraive and the other functions rdating to protection of wildife forests, waste
management and minimization, water conservation which has been a bigger issue and dl other facets. However the most
important isthis, that under 3 (i) which is on page 29, the second column. It requires that, applies to any project or combination
of projects induding government projects likdy to have sgnificant impact. It kind of brings on board the question of
environmenta impact assessment to be done on dl projects whether it is by government or individuds.

If you read that together with (g) 2, is that the process of reviewing must be open and gives adequate opportunity for public
comment. The document must be scrutinized in a manner that will lead to some independence in the decison-making process.
| think many of us have been crying that there are many projects tha have been undertaken, there are very good EIAS
documents and yet we 4ill have a problem, and we have a typicd example like the Pan Paper. It was a World Bank
Environmental Impact Assessment Study. Why are people in Western complaining about Pan Paper? This therefore kind of
takes care of that.

Now, that would gpply for the new projects. For the ongoing projects, thet is where you need to get a diginction, for
ongoing activities like Pan Paper, like Unilever, like whatever else, you move into Environmental Audit and Monitoring, which
is (h). Therefore, you need to make a diginction between Environmental Impact Assessment which is for new projects and
Environmental Audit and Monitoring, which isfor on-going activities. Such that if there is an on-going activity whét is the orders
you would be seeking? They are orders for Environmentd Audit so that you know what is being polluted and how it can be
remedied. If itisanew project then it means that you need to identify the environmenta impact and they need to put in place

mitigation measures if the project isto go on.

Then quickly, isthat this particular Bill provides for an establishment of a commission, the Nationd Environment Commission. If
you look through the generd principles surrounding the commissions, it means that it should have between three to not more
then ten people tha is in chapter 17, which is on page 34, Conditutiond Commissons and Conditutional Offices. That is
where | have a bit of a problem in that from my experience as a joint secretary to the implementation of the Environmenta
Management and Coordination Act.

It ismy proposal that we many need to have the compostion of this particular Commisson dipulate other then just saying it
shdl have a membership of between three to ten. In the sense tha because one of the principles embodied in this Bill is
equdity, | would cdl that we have eght or nine members, of which one shal come from every province, so that when matters of
environment are being discussed a that leve, then it means that no province at dl is left out. You can address those issues



because you are looking at matters of equdity and equity as it were.

| am saying this because we were to establish a board under the Nationa Environment management Authority and we did make
recommendations to the Office of the President that because it provides for eght members, we have eght people each one from
the provinces and the Council which is chaired by the miniger did gpprove but on the contrary now, we are likdy to get a
board that has some provinces not represented and with one province having more than three or four members. And wha
happens to other provinces that may not be represented in terms of decison-making process?

| just want to make a quick reference to chapter 11, which my colleague Terer may be taking about, Land and Property.
Now, one of the functions of the Nationd Environment Management Commission is, that is on page 28, which isjust opposite is
this it is to provide guidance on land use, examine land use patterns. Whereas the land and property there is a commisson
edtablished there under, above the environment issue which is on page 29, the establishment of Nationd Land Commission, of
which one of the functionsis to administer land on behdf of the government and aso land policy.

If the function is also to develop land policy and there is a difference of different commissions handling land policy and land use
palicy, do you see a contradiction there or alikdy conflict? Which of these commissions has overriding powers over the other
in event of some decisons that are conflicting between these two commissons. | would therefore have liked a statement
meking reference to the Land Commission, linking it up with the Environment Commisson so that the decisons made are in
consultation with each other.

This is because we cannot divorce land from the environment, because our environment and knowing our economic
development and our survivd is based on land. If we have a different regime governing land, it may propose the use of landin a
different manner which may be in contradiction with what is proposed for under the environment.

Inanutshdl, what | am saying is that this Bill to alarge extent does provide a very innovative framework for the management of
the environment, and it does provide such framework that would inmy view, if used properly empower Kenyans to protect the
environment. Thisis primarily in relation to page 11, whereby we have a provison. Clause 72, which defines the application of
the Bill of Rights of which the right to environment is one of those in the Bill of Rights, it meansit has that bigger latitude.

Number two, is that it does provide in the form that there is fair adminigtration, which is on page 9, cdause 65. Mog of the
environmental decisons are going to be done through an adminidrative action. Therefore, it is important to have a framework
that ensures the far adminidration of justice. In this case clause 65, in my view, would gpply in the sense that it does state very
dealy that the adminidrative action must be expeditious, lawful, reasonable and proceduraly far. This gives you an
opportunity to examine a decison made by any authority and move there to chdlenge it through judicid review or any other
regime that is there. To crown it dl, it provides a framework that parliament should enact an appropriate law, which should



implement the provisions governing the environmenta management.

In my view, apart from a few issues here and there, is the fact that it confers a right to a clean environment, and a duty upon
which the respongibility is shifted from government to ditizenry, and a framework through which you can address in my view,

this Bill would bring a new innovation in the adminidration of environmentd mattersin Kenya. Thank you.

Clapping from the audience

Reginald Okumu: Thank you Dr Wamukoya.

Dr Wamukoya: The only problem | have, and | hope Commissioner Riunga will address is this. If you look at, | think the
seventh schedule which kind of addresses or defines the powers of nationd and didrict governments, you would see thet it is
not very clear other than the digtrict having afew links, it is not very clear which of these government devolution of power would
have the sole respongbility in matters of environment. The logic would be the nationd, but then we have a locd implementation
and | would invite that the Commissioner or that we look carefully at the question of inter-governmenta relationship as provided
for here. Such that it mugt be very clear and there must be a linkage, there should be a statement that the two governments in
matters of environment are interrelated, and they need to work synergidicdly. Otherwise, if you define that one would fall

completely under one we will have a problem.

| would request that we look carefully a the South African Condtitution, which | have had the privilege to sudy. One of the
things that under inter-governmentd for example, it states that under corporate government, because South Africa has the
nationd, provincid and locd spheres of government and it proceeds through clause 40 to gate that in the Republic, government
isconsdered as nationd, provincid and local spheres of government which are didinctive, interdependent and interrdlated. This

means it is encouraging co-operation.

Otherwise, if we just leave open statements, then you will find that you will have a problem to pin down the nationd government
or if you are going to court, do you sue the government, the district government or do you sue the nationd government? |

would therefore like us to fine-tune the inter-governmenta relationship. Thank you.

Reginald Okumu: Thank you Dr. Wamukoya. We will have our chance to react to dl these and give our comments. What
wewill do is that we will just go through the highlights and then we will have a chance to ar our views. Mr Raiji will respond to
what Dr Wamukoya has raised a that particular time.

We have been joined by Mr Ndubi, the Executive Director of Kituo Cha Sheria and | will invite him to take us quickly and
please in not more than seven and a haf minutes, through the Bill of Rights. Karibu Bwana Ndubi.



Haron M Ndubi: Thank you very much. | am sorry tha | came late thisis because of two main reasons. Oneisthat | am not
aworshipper in this church so | could not have come earlier and two, that you have very many worshippers so there was a
heavy treffic jam as they dl were making therr way here.

| was requested; let metdl on one of your friends here who is my friend aso. | am tdling on him on this account that he was
requesting me to come here today on Friday at 5:30 pm and as a Kenyan, | agreed for two reasons. One, is the advantage of
usng an influence which he used upon me, because he was my senior in school and two because | hold dearly this process that
we are going through of reforming the Congdtitution. The only gpology thet | will make in that regard isthat | may not do quite a
superb job as he may have expected because of those two reasons | have mentioned.

He asked meto tak about the Bill of Rights as isin the draft Condtitution. Looking a the draft Conditution, | wondered why
anyone needs to be talked to about the Bill of Rights. Y ou will be surprised why | was wondering why but the thing is, nearly
dl the provisonsin the Bill of Rights are things that we have been craving for dl of us. Things that we would wish to have, and
therefore there is no one who needs conversion, who needs to be told what the good things about the Bill of Rights are in this
draft Condtitution.

However, having been given this opportunity and like my colleague, | am paid to tak, let me tak briefly about it. The very
attractive thing about this Congtitution, even before we come to the Bill of Rights is that it provides a preamble. It seeks to
regffirm our own perception about oursaves as a Kenyan people, to rekindle the spirit of nationhood, to rekindle the spirit of
oneness and the spirit of value as people beonging to a nation. Which vaues, which oneness, which commitments are now kind
of discussed farly well in the Bill of Rights

Snce | have only one minute to say what | have to say, you gave me two and a hdf? Oh, seven and a hdf, | will cut them to
five because | don’t want to take the whole time. | will say this, the Bill of Rights for the fird time in terms of comparing this
draft Conditution with the current Condtitution is that it does one very important thing. It puts in pen and paper or ink and
paper, those vaues that | think have been assumed. Those things that we take for granted that they are there, that you have a
right to life, that you have aright to educeation, that you have aright to water, that you have aright to this and that.

What has previoudy happened is that we have discussed these rights, but if you sought to litigate and | will recal what my
colleague Dr Wamukoya said thet this animd caled locus standi, the right to sue. That every time you went to court even if
you are going to litigate on behdf of children of these country and say that they have aright to education. Then the very firg
thing you are asked by the judge is Mr Ndubi, where is your locus standi? Or what is the gpplicant’s locus standi? On tha
account, before you even argue to the court these things you were thinking about, you are asked to pack and go because you
do not have aright to stand before that forum to agitate or urge for those points. However, this document has given us that

locus standi. It has removed that hurdle where everybody would go and fear that | am going to have problems.
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If we should quickly look & page 6, chapter 5 that is where the Bill of Rightsis. Section 29 provides that there shdl be a Bill of
Rights founded, which is a foundaion stone of Kenya as a democratic State and is the framework for the adoption of socid,
economic and culturd policies. The purpose of the recognition and protection of humean rights is to preserve the dignity of
individuas, communities and to promote socid judtice and redlization of the potentid of dl human beings. Thisis on sub-section
land 2.

| think thisredlly is a nutshdl of everything eseinthe Bill of Rights. For the fird time, economic, socio-culturd rights are being
written in the Condtitution. You are being told that you have a right to them, and therefore what is required of the government,
what is required of any State organ is to draft laws, or legidate laws that are going to implement this because it is now a
fundamentd right given to you under the Condtitution, and two, that if there are any laws that have previoudy derogated from
these rights, those laws shdl be null and void from the date this Conditution is adopted, of course under the Structurd

framework.

The other thing is that, this Condtitution provides very clearly that these laws, these rights are not given to you by the State, and
| think it is the most wonderful thing. Thisis because if you look at the Conditution that we are now operating under, you have
| think it is also on chapter or part five of that Congtitution where you have aBill of Rights that is stipulated and each right has an
exception clause, a limitation clause which is redly a derogation of the same rights.  They tdl you tha these rights shdl be
enjoyed so long as you do not breach this and this and that. Or, that they shdl be abrogated in the event of public order, public
security, public hedth, public mordity and dl those things.

The catch about that is this, that there is no definition of public mordity, there is no definition of public order, there is no
definition of what public condtitutes, public hedlth, there is no definition of what congtitutes public or national security. Many of
you will recdl that very many people have been hauled before the courts that they were breeching nationa security and dl they
were doing possibly is writing an invedtigative article about a Miniser or a Permanent Secretary or even the Presdent.  Such
thet the person of the holders of offices is confused with the inditution of that office, such thet if you came to investigate Ndubi
a Kituo Cha Sheria, | would tdl you are interfering with some public order of Kituo if there is such athing.

Now, this draft Congdtitution is saying no, no, no that these rights are not given by you the State, they are God given unto us.
The State can only comply by stating, by ensuring that a framework of implementation of these rights, of redization of these
rights. A framework of fadlitating the redisation of theserights is put in place. It goes further to say that it doesn’t give you a
blanket right such that you can go and spy for Uganda and say | was enjoying my freedom of expresson with the Ugandans or
something like that.

It says that should there be reason to limit these rights; if you look at section 31, on the same page, there are reasons for which
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we may derogate and this shdl be clause 2 sub dause (a) that the sub-clause 1 that is in terms of giving you these rights,
provison in legidation shdl not be a Condtitutiond limit to this right, except if the derogation from these rights is very clear and
specific about the reason why your freedom must be curtailed.

| think that is very important because many times, many of you will know, the police will arrest you and say we had reasonable
cause suspecting hinvher for (), (b) (¢). Such reasonable cause is only within the Police Officer’s mind. Now the Condtitution
is saying thet if the State wishes to derogate from an individud’s freedom that intention must be very specific and clear about
what itis. Such mug be explained before a court or tribund or any other forum that must guarantee or approve that indeed it
was important to derogate from the individud’ sright.

| think | want to say another important milestone in this draft Bill isthat it seeks to abolish the death pendty. It isin debate now
whether or not we should have the death pendty in terms of the Conditutiond right to life and then we have the death pendty.
Jugt recently | was reading an aticle in the Nation, | think there was a saridization about the desth pendty where in deed
people have been convicted erroneoudy, perhaps because they were not able to defend themsdaves wel enough, or that the
evidence was cooked or conjured evidence which was produced before the court, and such persons suffered desth

erroneoudy.

Therefore abolishing the death pendty does two things. | think from the mord stand point is thet there is no authority on any
human being to take the life of another for whatever reason. The other point about it is that and | hope | am not going into an
academic debate. That when you dlow a court of law to take away somebody’s life, a life that aready the Conditution
provides as aright, you are saying therefore that you are giving this person in the name of the judge authority to derogate from
the Condtitution for some reason which may be in the evidence as an (inaudible) or nat or from the laws, which law

isuncongtitutiond and therefore abolition of the desth pendty is a good thing.

The draft Bill seeks to correct that which has been wrong in terms of its qualities. Y ou will see section 34, sub-section 3 and
section 35, sub-section 4, and 5 (b) there is some sense in which there is dfirmative action. One it is saying that the
Condtitution outlaws and abhors discrimination.  However, it recognises that there has been higoricd and sructurd
discrimination againgt certain people particularly women, children and the disabled.

It is saying that despite that there shdl be no discrimination, it is giving or dlowing an avenue in what you may describe as
positive discrimination by giving a responsbility that certain classes of people may enjoy some form of enhanced or enhancing
discrimination’.  That measures will have to be put in place designed to benefit individuds or groups who are disadvantaged.
Whether or not it is as a result of past discrimination, and we dl know of the discrimination of women even in the current

Condtitution. (Incomplete)
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The husband of this lady does not become a Kenyan by virtue of that marriage. If | being Kenyan marry a foreign lady, she
automatically becomes Kenyan by virtue of that marriage, and that is the sense of discrimination on account of being women. |
think that is one of the things that are being corrected here.

The other isin terms of property inheritance and | am expecting a very heated debated when the Nationd Conditutiond
Conference would be held. The draft Condtitution is saying that dl the people shdl be equa before the law in terms of
inheritance. When you meet our people from | think nearly dl the ethnic communities they will say women do not inherit from
thelr fathers or parents so to speak. If she is married esewhere she cannot inherit here. | think that is going to create a very
interesting debate but | think in my own view, it isimportant thet if we are saying we are equd, let the equdity be callective and

common to dl of us.

About the disabled, some of these discrimination we see, some of the discrimination we hear about the less disabled is rather
obvious yet difficult to discern. For instance the construction of buildings, the high-rise buildingsin town hardly take care of the
disabled persons. Roads do not even have pavements for cycligs let done for the disabled persons. | am winding up very
ghortly. | seethis as one of the important things

If you look at sub-section 4 of section 35 where it says that any law, culture, custom or tradition that undermines the dignity,
welfare, interest or status of women is prohibited. The State is required to provide reasonable fadilities, and opportunities to
enhance the wdfare of women to enable them to redise ther full potentid and advancement.

As| sad, to end my little presentation is that the economic socio-culturd rights the question of basic rights being enshrined in
the Condtitution is a very wonderful thing. That now the right to education, the right to hedth, the right to dl these things, the
right to water, the right to food, the right to adequate housing which even under the current laws we do not have any law that
makes it (inaudible) upon any authority to provide adequate housing for the poor or the urban poor or
whatever is now going to be in the Condtitution, and therefore it is going to be the responshbility and duty of the State and for the
dtizens to redize dl these rights under the Condtitution and hopefully if it is wel implemented, we expect to achieve much.
Thank you.

Let me say one more point, thisis acomment dightly outside thisBill of Rights. You dl know about the debate that is going on
about whether or not we shdl have the new Conditution adopted, whether the Nationd Congdtitutiona Conference will take
place or not, whether parliament will be dissolved tomorrow after Kasarani 11 and dl that debate thet is there. People in the

avil society are involved.

You may have seen an advert on Friday or Saturday where the dvil society is coming together and inviting the members of the
public to participate with them in terms of trying to identify and locate the issues that we support that are in this Condtitution, and
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aso to drategize in order that we ensure the Condtitution is legidated into law before the dections. If not a least legidated into
law. From tomorrow we therefore have a weeklong series of activities called, the week we are dubbing “ Condtitutiond Review
Week.”

For tomorrow and Tuesday, there are people who have been invited to attend some forums at Lillian Towers, which will be by
invitation. On Wednesday, Friday and Saturday, there are public events, which incdlude forums at Ufungamano, a procession
from Freedom Corner to Ufungamano, and the dl needed prayers for the wayward judiciary that are going to be held on
Saturday. | would like to extend our invitation to dl of you to participate in that process because thet is how the judicary and
dl organs of the current government or State will understand that Kenyans are actudly eager to see the Draft Condtitution,
whichisther product findly achieved and acclamed. | must say | thought 1 would be aone with my ydlow ribbon from home
but I am happy everyone of you supports the process. Thank you.

Clapping from the audience

Reginald Okumu: Thank you Mr Ndubi. Before we move on to the next speaker, | would invite Sdome here, to just tdl us
how we need to, when the speakers are talking about chapters, clauses and paras we quite exactly know what they are taking
about.

Com. Salome Muigai: Thank you very Mr Chairman and good morning, isit afternoon aready? Good afternoon everybody?

Now, most of our speakers are very, very conversant with this document, but 1 can’t say the same for dl of us. | would like
firg of dl to gart with the speakers to ask you please, whenever you are taking about a certain page, we Kenyans start with
pages, please tdl us what page you are on. When they speak about clause or a section, they start with the number thet is not in
brackets. For example if they are taking about, let us go to the women, that is a good one. When they are taking about
women they firg of dl talked about page 6, please do tdl us whether you are taking about page 6 column 1 and whether it is
a the bottom, top or in the middle of the page, so that it takes us the shortest possible time to be together. | am a teacher 0
some of these thingsyou learn. That isto the speakers.

To the people checking the pages, once you have been told the page and you have been told the column, when you are given a
number, the firg number refers to the number without a bracket. For example clause 29, or chapter 29 refers to the number 29
whichisnot into any brackets.

When these lawyers “sub’ anything, whether it is sub-section or sub article or sub clause, they are into brackets, okay. For the
rest of uswho are not ‘learned’ but we are friends. Please know that when they ‘sub’ everything we go to the brackets. It can
be sub(1) and then how do we get to the (b’s). So when they ‘sub’ go to the brackets. Please speakers, be very clear on

where we are s0 that we can be able to join with you, okay. Thank you.
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Reginald Okumu: Thank you Sdome. Now | will invite Mr Terer to take us to the Land and Property section. | would
gpped to him that let seven and a hdf minutes be seven and a hdf minutes, thank you.

B K Terer: Good afternoon everyone. | will try to stick to the seven minutes. Unfortunatdy | didn’t have the papers; | had
the copy of the Bill itsdf which does not have pages. Straight on, | will touch on where the Condtitution has mentioned about
property, firdly in the Bill of Rights which is just completed, which is section 54, with four sub-sections, thet is on page 8, article
54, which isthe 4t column at the bottom.

The mogt important highlight there says every person has aright to acquire and own property individudly or in association with
others. The 2% sub-article says, parliament shdl not enact alaw that permits the State or any person to arbitrarily deprive a
person of property or any description, deprive a person of any interest or right over such property. Having been given that right
inthe Bill, parliament should not after that enact any other law which takes that right from you.

The substantive part of the issue of property isactudly provided for in chapter 11 of the Conditution, which is on page 28, the
firg column. The highlights of that provison ismainly the Land Policy framework, the ownership of land but the most important
of dl isactudly the classfication of land. Thisis because one of the controversy of the exiging problems a the moment, is the
definition of different sets of land or uses.

Here, public land has been defined, community land has been defined, private land has been defined. Also, there is an
important aspect there of tenure of land. There is dso the protection of that property and land. Judt like in dl the other
provisons, thereis aso a provison of the establishment of the National Land Commission.

Jugt s0 as to put you in the correct perspective why there is a requirement for a Land Policy framework and the importance of
thisis thet: one, currently we do not have a centrdlised Land Policy in this country. The land laws in this country is actudly
provided for in quite a number of legidations which number more than ten. The leading of it being the Government Land Act,
which isthe most controversid of law. Thisis because there is a provison, which empowers the president to be the custodian
of land in this country. Some sections of the GLA, and Mr Commissioner there is a correction, actudly Government Land Act
is Cap 280, not 301.

That power given to the Commissoner of Lands has actudly been abused through section 12 of the Government Lands Act,
whereby the Commissoner of Lands on his own discretion can actudly decide to alocate public land. Whereas in the same
Government Land Act, there is a provision that public land should actudly be auctioned after the necessary planning has been
done. Tha planning again is currently being governed by a new law, that is the Planning Act, which has repealed previous Land
Flanning Act.
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Now, because of that, dl those legidations, and statues should actualy under this Land Policy be brought and governed under
one regime.  The intention actudly at independence time was an introduction of what we call Registered Land Act, Cap 300,
which is supposed to now be a new regime in which dl the colonid laws, Property or RTA, and (inaudible)
Act was supposed to override dl those laws. However, we find because of the convenience of those who have the powers to
actudly be able to use public land to give to s0 and so. Registered Land Act has never been implemented the way it was
intended.

There is dso confuson, for example at times you have heard like the Loca Authorities, may be Nairobi City Council dso
dlocating land. The authority of the Council comes from the Local Government Act Cap 65. Those confusions should actudly
be dropped once this Land Policy framework is put into place.

Also, the dassficaion of the land and the importance of that is when we tak about public land, people should be able to
understand what it is. Who is the custodian of that public land? Yesah, this is land that maybe is required for militaries, is
required for public schoals, is required for hospitals, that should be dearly defined. This we hope the Condtitution the way it
has put it once now thisis put in place, the review of those land laws should actudly be able to put into place in each legidation
what isthis public land.

There is dso community land and this is very touchy because the essentid part of the community land at the moment is held
under trust land. Thisisa Trugt Act, that iswhy there is quite a number of legidaion which covers land. Trugt land, most parts
say like the North Eastern Province which has never had any adjudication in now trust land.

In the past, we have had experiences whereby the custodians, the loca Councils there actudly give out this land to favoured
individuals wheress they are supposed to be custodians of that land for the community. There are aso other things like you
have heard in the Coast Province, people who have the kayas and dl that. Those are community faclities where people,
because of their beliefs and dl that, would need to use that. That has been defined.

Private land. Once you have been given that title for the land, for example under the Registered Land Act, actudly it is absolute
proprietorship, which you are given under Registered Land Act. 1t is so powerful such that even members of your family have
actudly no right over that land. There are land matters that have been decided in this country which have actudly shown that
once you own land under the Registered Land Act, it is completely different from community land.

If we go to the protection of property and land, which is on the same page, 236, sub-section (1). We have said subject to this
Condtitution, property rights and land lawfully acquired shdl be protected and may be fully dienated without

(inaudible) on the basis of gender or any other post. That means once you have rightfully acquired land, those rights to that
property are fully protected.
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The acquigtion of land in this aspect would be maybe an am’ s length transaction if you have purchased property. Once you
own that property under whatever law, if it is under government law or whatever other law that will be enacted it will be fully
protected.

Jugt there on sub-section 2, the State has the power to take possession of, or acquire right or interest in land where the
fallowing conditions are certified. The acquisition and taking is necessary in the interest of defence and dl that is liged. There
a0, thereis an exising legidation caled Compulsory Acquigtion of Land. Those in the legd profession | think it is Cap 295.
Thet provides for the government to compulsorily acquire land but there are provisons that you have to be compensated.

In the past, we have had this legidaion dso being amended for the convenience of certain people. This we have heard like of
the people complaining at the Coast Province about the Titanium mining. Those provisons are provided for, so that this land is
supposed to be vaued, it is supposed to be that if you are not satisfied with the vauation, you are supposed to complan to the
..., under the provisons of the law. There are certain previsions to that legidaion whereby for example it removes the use of
private surveyors to establish say the Sze of that land, the use of maybe private vauers to represent you. There are land mark
cases like even when they were doing the (inaudible) Dam where members of the public were actudly represented
by private surveyors and private vauers, and | think they got what they wanted but after that lost. Like now when they are
doing the Sondu Miriu, that provison had aready comeinto place, and | don’t think those people got their far compensation.

We would therefore expect that would affect. You can see that when it comes to land matters, there are a number of
legidaions which have to be actudly revised, in order to be able to have a proper land palicy in this country as so substantid.

Judt to best the issue of time, | will come to the issue of the establishment of the Nationd Land Commisson, which is on page
29 thefirg column. Thet is avery good and a wecome move, and | can see throughout the Congtitution, there are | believe up
to nine commissions, which have been established. The only limitation there is that it should actudly be able to state who should
condtitute the members of that Commission. | have seen in many statutory boards like for example the legidation governing the
regigration of lawyers, it should say may be that board should be represented by one person from the judiciary, may be one
person from the Attorney Genera’ s chambers etc.

| would therefore expect this Commission to say one member, automatic membership from may be, one person from the lands
office, automatic membership from may be LSK, may be from ISK or those people who are knowledgegble in land matters, so
that we do not have the government just having their own discretion to nominate members who at the end of the day might not
represent or might not equitably deal with matters to do with land.

Also, | would expect one of the Commissioners to darify to us and that would be very good if the intention of the Commisson
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was that the Nationd Land Commission isgoing to replace the Office of the Commissoner of Lands, because the office of the
Commissoner of Landsis as controversa as anything in this country. Redlly, on land matters we can talk much about it, but |
think to beat the time, | will leave it there. Ask me as many questions as possible after this, but those questions | have dso put
across, the Commissoners especidly regarding the issue of the office of the Lands Commissoner and his rdaions with the
Nationd Land Commisson will be daified. Thank you.

Clapping from the audience

Reginald Okumu: Thank you Mr Terer. We will quickly move on to our next and second last speaker that is Mr Ndubi who
will take us through and highlight the mining issues in the Condtitution. No, sorry Mr Nchooro Mmwenda.  Mr Nchooro

Mmwenda is the one who will take us through finance issues. Karibu.

Nchooro Mmwenda: Thank you for mistaking my name with that of my colleague next to me. | find that | am even given a
very funny chapter, | was jusgt thinking about it, chapter 13. Those of you who are superdtitious they think number 13 is a bad
one. | am not scaring you, | will say thisis the one chapter which has made most of you not to be rich in this country. You are
poor because you are heavily taxed, and you are poor because your taxes are not being utilised.

Before | go into the subject matter, it is on page 29. Before | go to the subject matter, | think | would like to thank the
organisers of this forum because it is very rare you find that people are told to give ther views on matters of nationd interedt,
and these are matters of nationd interest. Other than that, you have been told my nameis Nchooro Mmwenda. For those who

have a difficulty in pronouncing African names cal me Geoffrey.

The other thing isthat | am again condemned because | happen to have worked in a government tax-collecting department for
some years, | have the practicad experience. | dso happen to be now working in private sector, | am a Principd Consultant
with Deloite & Touche. | am heading a department cadled Customs and Internationd Trade. | aso had a benefit of having to
look at other countries tax legidations and laws. | am saying that one because | want to thank the Commissioners who came up

with this objective of the public finance.

If you look on the fourth column, page 29 item 243, they have set out the objectives of this Conditution. In 243 (@) It says to
enaure efficient and effective generation of revenue for the purpose of promoting and safeguarding the wel being of the people
of Kenya. The other objective is to enhance the participation of people, communities and dvil society, organisations in public
finance management. To ensure equitable sharing of nationd and locd resources throughout the republic, taking into account
the specid provison for margindized areas. (d) To ensure the equitable divison of revenue raised nationdly among nationd,
provincid and digtricts and locd leves of the government.
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Thisis very important because you find like in the last ten years we have been condemned in this country.  If you happen to
come from the areas not deemed to the right areas, roads are unpaatable, Nairobi baing one of them. | am sure that other than
Uhuru Highway and afew sections of Nairobi, you can’t, thistime with your smal car cannot go through River Road area. It is
very, very, very bad. You cannot drive in some sections of this aty smply because well, | will use the word condemned.

Item (b), to ensure that in dlocation and didribution nationd revenue, adequate consultation is conducted, and
recommendations from various levels of government and sectors are considered. (f) ensure that the budget and the budgetary
process promotes transparency, accountability and the effective finandd management of the economy, debts and the public
Sector.

Given a chance, because | have five minutes | can even settle to those objectives and say this Condtitution actualy has looked a
the Kenyan’splight. On Friday, | had a chance of addressing the captains of indudry in this country, Kenya's Association of
Manufacturers, and the thing we were discussing isthis year’ s budget which condemned them to extinction, a, provison for tax
incentives was withdrawn, and another one was brought which if you look a word for word is the same but the application is

different. Meaning now, stop operations in this country because we want to collect.

It has become a thorny issue, public financeisathorny issue. One, it isdifficult to be understood, it is very, very difficult. If you
look at the Income Tax Act, you try to read page 1 and the next page you fed like you want to deep. You look & the
Cusgtoms Act, you want to read it, you read two pages, you dismissit as rubbish. You look at the VAT Act, you look at them
and say “My God, these orders where are they from, heaven or from where?” This Congtitution has come up with an objective

of tax collection. | would rather say we are somewhere now.

| will look at afew items, the other ones | will just highlight. We have the impaosition of taxes. On the impogtion of taxes, taxes
are imposed to be paid by taxpayers, the dtizens of this country. We have gone through the Bill of Rights, what are your rights?

We have seen how the environment needs to be protected by you, but at the end of the day, actudly it is the government
which is supposed to use the money they collect from you to fulfil some of the obligations that we looked at that are under the

environment.

Now, taxes are impaosed in this country but in the previous Congtitution which | had a chance of down loading from the Internet,
somebody was kind enough to put the old condtitution in the Internet. You look &t it, and you wonder whether there was any
document worth of mention. You look at it and you wonder surdly, people say we go to wherever with the old Condtitution
what thereisinit. Like on the impogtion of taxes, it isjust that taxes have to be paid. You have an obligation to pay taxes but
they never gave you aright. In fact when | was addressng the KAM on Friday, | told them paying taxes is an obligation, but
being taxed is aright, which you have been left with.
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Note: Tape 2 is blank, summary is made from Verbatim Recorder’s notes

We pay taxes without question but there are wavers. Because of time, | will pay specid dtention to Page 21, Item 247
Economic Socid Council. Thisiswhat we have been lacking. In 1961 Kenya was a par with Korea, India and Mdaysa but
now we are far below. You can read about this in Item (c) Page 31 of your Draft Conditution. Your money set up the
Paragtatals and dl we see is abuse of power by those gppointed to head those parastatdls. | made a specid note on taxation
and the Economic Council on page 31 Item J, column 4. We are paying tax to receive services but nothing is being done to us.
We are auffering, you can see teachers are not in class, and students are a home, is this fair? This is why the Economic
Coundil was congtituted to root out theseills and see that the taxes we pay are used properly.

| have an appea — Harambee page 41. The funds collected at harambees should be audited. Every now and then, parents are
asked to contribute to Harambees in ther children’s schools to build dormitories, more classrooms, laboratories, teachers
house etc. and this done on a yearly bass. Do the schoals redly put up buildings every year? If not so what happens to the
funds? We see our leaders contribute big amounts of money to these harambees, be they for building Churches, or hospitds.
The question is, where do our leaders get those large sums of money to contribute to Harambees?

Investment Court.

Com. Riungu Raiji: The purpose of dissaminating this Draft Condtitution isto get your reaction on the Draft Condtitution, get
any more information that you had not given and then have it discussed a Nationd Conference, and passit on to Parliament for
approval.

In the Draft Bill, Article 76 deds with the Electord system and processes. This is an area where we are making changes
because we have received complaints on the Electord Commission, and we have put down principles that are going to be
guiding our Electoral systems and processes, once this new Conditution is findly adopted and enacted. The dections shdl be
free and fair and the Electora Commission should ensure fair presentation of the people.

| will move on and talk about representation of the ditizens. The new Conditution has put in place a bi-camerd type of
Parliament. When taking about governance we mean the three Arms of the government. The Legidature, the Executive and
the Judiciary.

Paliament shdl condst of the Nationa Council and the Nationd Assembly. The Nationa Assembly shdl have 210
Congtituency MPs and 90 Party lis MPs. These are MPs who will be eected from the lig provided by politicd parties. The
Nationd Council shdl have 70 members, and these 70 memberswill come from each didtrict plus 30 women members who will

come from the provinces.
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The Role of Parliament — The fallowing will be the role of the Parliament. Enacting legidation and consulting on promolocation
of regulaions. Providing a nationa forum for deliberation on, and dissolution of issues of concern to the people. Approving
expenditure of the State and appropriating funds as required to meet those expenditures. Considering and passng amendments
to the Condtitution as provided for in Chapter 18 through overseeing actions of Nationd government. Conddering and
goproving internationd treaties.  Confirming the President’s choice of a person to serve in the Cabinet. Advisng on, and
consenting to appointments to be made by the President as required by the Congdtitution for legidation. You can see, tha is
contained in Article 102 Chapter 7 page 32.

The Executive - Authority of the President, thet is Article 150. The President isthe Head of State, and Commander in Chief of
the Defense process. These are what we used to cal Armed Forces, the Chairperson of the Nationa Security Council, and the
Chairperson of the Defence Council. Heisasymboal of the unity of the Nation, and has responghility to promote and enhance
the unity of the Nation. Safeguard the sovereignty of the Republic, promote respect, diversty of the people and protect thar
humen rights and fundamenta freedom. Shall uphold, safeguard and respect the Condtitution and the rule of law. The President
will be directly elected and will have a running mate who is his Vice Presdent. The Vice Presdent will deputise for the
Presdent. The President islidble to impeachment for misconduct.

In the new Condtitution, Kenya will have a Prime Miniser who is the leader of the mgority party in Parliament. He will bein
charge of running day to day duties of Parliament.

The Minigers will be dected from outsde the Parliament, they will not be MPs. There shdl be 15 Minigers and 15 Deputy

Minigers.

All members of Parliament, Ministers and dl persons in leadership postions will be required to adhere to the leadership code
which will be enforced by the Ethics and Integrity Commission.

We have proposed to restructure and recongtruct the Judiciary. The Judidiary is very important. If we get a proper Judiciary
sysem in place, it will hep us to indil discipline in palitics, to indil discipline in economics, and to indil discipline in dl other
spheres of our socid life, so that people behave wel. When paliticians start thuggery and they are taken to court and the court
looks at them in the eye and tels them, so and so, you are acrimind, | have found you guilty, you are going in, they will stop dl
these non- sense you are seeing around. They are doing whet they are doing now because they know, when they are taken to
the courts, the courts tremble around and they let them go free. We are therefore saying that the Judiciary is very important to
the proposed reforms we are making.

We therefore want to introduce a new court known as the ‘ Supreme Court.” if you look a the Judiciary at article 184, the
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Supreme Court will be the highest court in the land. 1t will have both gppellate and origind jurisdiction. It will be the find court
of apped. For example, we are saying, when Parliament has passed legidation, it will be required to hand it over to the
President, to give his assent. If the President, as the protector of the Condtitution is of the view, that the hill does not, or is not
consgtent with the Condtitution, the President may refer such a matter to the Supreme court for an advisory opinion before he
can give his assent, to ensure that Parliament is passing laws that are consstent with the Congtitution. The Supreme Court will
have Seven Judges, one of them will be the Chief Jugtice. They will be appointed through the Judicid Service Commission.

Therewill dso be a Court of Apped, which will be headed by the President of the court of gppeal. The Chief Jugtice will St in
the Supreme Court, and some of the adminigrative powers he had will now be taken to the President of the court of Apped,
who will dedl with matters concerning the Court of Appeal. The High Court will be headed by a Principa Judge, who will also

share adminidrative powers.

We are a0 restructuring the Kadhi’ s Courts - recongtructing it (Kadhi’s courts came into being as a result of the dominion of
the Sultan of Zanzibar, who during those days inssted that the Mudims be entitled to thelr courts — Sharia law) we are going to
have Kadhi’s Courts at the Didrict level, Kadhi’s Courts at the Provincid levd and we shdl have a Kadhi’s Court of Appesl
presided over by the Chief Kadhi, and two senior Kadhis. Appeds from that Kadhi’s Court will go to the Supreme Court on
matters of the Law and the Condtitution. The Chief Kadhi will have to be a qudified Judicid officer not rdigious officer.

That is how we propose to reconstruct the Judiciary.

| am sure some of you are wondering, what do we do with the present Judges. We will continue with them. Thelr retirement
will now be at age 65 ingtead of 74.

The inditutions that supervise these other indtitutions are quite a number. Some of them have been in exigent; we have sought to
recongtruct them, the same way we have done with the other organs of State. The others, we are introducing them afresh.

The Electord Commission. That is the one that dedls with the management and adminigration of eections. We are seeking to
recondruct that particular Commisson, so tha it can peform its functions wel. The Electord Commisson is being
reconstructed. We are trying to reduce it from 22 members, to about 11 members. We have set the qudifications they mugt
have; they will hold office for alimited period of time, five years renewable once, and they mus be independent, firg in terms of
their appointment, and second in terms of their operations. They are only answerable to the Conditution. They cannot be
controlled by anybody else, except the Condtitution. In order to make them more independent, we must give them financd
independence, so that they get their finances directly from the consolidated funds. In addition to the management of eections,
the Electord Commission will be the one mandated, to register Political Parties. Political Parties shdl be required to sidfy
certain conditions. It will aso be holding funds for the palitic parties.
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The Judicid Service Commission will be gppointed in a way that is not subject to an individud, and it must be given finenad
independence as wdl, so that it can be able to operate without interference. It is the one that will be charged with the
respongbility of recommending persons who should be appointed Judges of the Supreme Court, of the Court of Apped, of the
High Court, Magidrates, and disciplining, to ensure tha they are performing ther functions properly. The Judicd Service
Commisson should have a subgtantive chairperson. A person of high integrity, a person who qudifies to be gppointed as a
judge to the Supreme Court. This person shdl hold office for a term of five years, renewable once. This Judicd Service
Commisson will have a Mudim woman to represent the interests of Mudim women, and this person shdl be appointed by

Mudim women Organizations in the country.

This Commisson should have the Attorney Generd as - Ex-officio, and the Supreme Court will take one of their Judges. They
will dect themsealves -the Judges of the Supreme Court will eect one of their own to St on the JSC. The Court of Apped will
aso eect one of ther own; the High Court will lso eect one of their own to St there. The Magistrates will be dlowed to dect
two Magidrates to gt there on ther behaf. The Law Society will gppoint two Advocates to represent them there. The Law
faculties, the Univerdties which teach Law, - currently it is Nairobi and Moi University, they will be dlowed, each one of them
to produce one person. Therefore two people, Law teachers will gt on that Commisson. We ddl adso have one
representative of the Council for Legd education, and then the chairman of the Public Service Commission, and then three
laypersons, one of whom shdl be a woman appointed by the Civil Society. These are the people who will congtitute the
Judidd Service Commission. In gppointing Judges, they will be able to advertise, so that these things are done in the open.

Public Service Commission; if you look at article 258, we are giving the vaues that should guide the Public Service Commission
in performing its functions. We are recongtructing it to ensure that we get the gppointment of public officers done in a fair way,
in a manner that pays respect to competence. The functions are provided for under article 160, and it runs through to other
atices.

The Police Commissioner will bein charge of the Police Service. We now do not want to have a Police Force; we should have
aPolice Service. The Police Commissoner shdl be a graduate, and shdl hold office for aterm of five years renewable once.

The other Commisson we have proposed - you need to go to article 278 - we have introduced new Commissions there, which
have not been exiging, and which we have given certain functions. We have stated the rules, on how they are appointed, and
how they should be independent finenddly and dl other matters are stated there.

Humen Rights and Adminidrative Justice Commisson. This is the fird of the proposed commissons. It is supposed to have
branches or divisons of others which otherwise would have been independent Commissons, but we decided we don’t want to
have too many of them. We have put under the Commisson on Human Rights and Adminidrative Justice, a divison that deals
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with Human Rights, a divison with what you would have caled Ombudsman, who is supposed to be a person to whom people
can seek protection and complain about ma-adminigration. We will have a divison on gender matters, we will have a divison
on basic needs, we will have adivison on Children’s matters, and matters of the disabled. Thet is the Commisson on Humean
Rights and Adminidrative Justice, and they are supposed to perform certain functions that will ensure that Human Rights are
promoted and protected.

The Ethics and Integrity Commission. The Ethics and Integrity Commission will dedl with matters of corruption, will ded with
meatters of ethics in leadership, integrity in leadership, and in the vdues. When we were taking, | said we are proposing a
leadership code of conduct. If you look at your document, you will see a leadership code of conduct. If you look at aticle
276, we are taking about leadership and integrity. We are sdtting out those who are the people that fdl in the category of
leaders, and who mugt therefore comply with certain vaues and standards expected from leaders. If you go into the schedules,
you will see schedule five, which we have titled leadership and integrity code of conduct. It lays down the standards that we
expect from leaders, and if they don’t meet those standards, they do not qudify to be leaders. The Ethics and integrity
Commisson is the Commission that will be the custodian of the leedership code of conduct, and it is to this Commission that dl
the people that are subject to the leadership code of conduct will be required to go, and make certain declarations when they
want to assume office, or when they have dready assumed certain leadership offices.

One of the declarations will be about your wedlth, and how you acquired it, and your ligdilities This Commisson will have
power, and if they suspect that you have not made an honest declaration, they will investigete. If they find that you have been
lying, they will recommend your remova from office, as being a person who does not have the necessary vaues that befits the
high office you would have been given. We are now saying that we mugt supervise those who become leaders in certain offices
to exercise power on behdf of the people, so that we get the right people exerciang power to serve them. The Ethics and
Integrity Commisson will therefore be there.

Members of Parliament, the President, the Prime Minigter, Minigers, Judges, and members of these other Commissons, they
will dl be required to make declarations to the Ethics and integrity Commission. If that Commisson finds that they are not fit to
hold office, will be told to go back home. Even Permanent Secretaries, they will have to make declarations to this Commission.
Matters of Corruption will be investigated by the Ethics and Integrity Commission to ensure that things are running well.

Sdaries and Remunerations Commission; many Kenyans Complained, “why should the MPs decide their own sdaries?” We
are saying, that surely, it is wrong. There mugt be someone ese to determine that. There will therefore be a Sdaries and
Remunerations Commission. This one will be a periodic Commisson. It will not be permanent. 1t will be appointed for a certain
period, it looks at the sdlaries, reviews them, and then it gets disbanded. After another period again, we appoint one. We are
saying, the sdaries of the President, the Prime Miniger, MPs, Ministers, and everybody induding the Commissioners, will be
determined by this Commission, so that people are stisfied.
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Teachers’ Service Commisson; We are proposing to retain the Commisson as a Conditutiona Commission, to look into
problems affecting teachers.

Condtitution Commission; We have proposed this Commisson to supervise implementation; to ensure that the things provided
for in the Condtitution are followed and properly done. Initidly it was conceived as a Condtitution implementation Commission.
We sad, a independence we got a Conditution, but which was messed up because there was nobody to ensure that
Parliament moves to reped the colonid laws, and replace them with those laws that were consstent with the Condtitution.  This
time round, we do not want to repeat that mistake. We shdl have to put in place a Conditution Commission whose man
mandate would be to ensure the implementation of the things we are proposing in this Congtitution.

They will be supposed to do research, and advise the other organs on what needs to be done. If you look at schedule 6, you
will see that we have attempted to provide, to mention some of the sections that require that Parliament must enact laws that will
enable what we have provided in this Congtitution to be effected. If we were to leaveit to Parliament and st back, nothing may
be done. This Commission will have a respongihility to St down, to look through the documents of the current Commission, to
look through our report to see when the Review Commisson recommended this, and what they have in mind. We have to
propose alaw to implement this, how do we put it? How should it look like? They may even draft some of the Bills and hand
them over to Parliament to enact into law, so that we get laws that can effect the Conditution we are proposng. If the
Condtitution has said, within a number of years certain things should be done, it is this Commission that will follow up and keep
reminding those who are supposed to do those things, that “ you haven’t done a, b, ¢, d, can you do it to comply with the
Condtitution”. The Congtitution Commission will dedl with that.

Chairman: Now we are through with most of the topics that we wanted our guest speakers to expand on. May be | should
request Commissoner Sdlome Muiga to say something.

Com. Muigai: | only wish to emphasize that now you know more about the Draft Conditution than those who are not present
here. | would therefore encourage you to carry the debate from here to your friends, to your family, to your communities and
spread the information that you have been given here. When discussing the Draft Condtitution with others, please use smple
language which they can understand.

Chairman: We can now moveto the part of firing.

Margaret Moro: My fird question is, what does the Condtitution recommend, should be done with those who abused their
office knowingly. Secondly...

Agutu Sese: My name is Agutu Sese from Aga Khan Foundation. Bill of Rights The two houses that form Parliament.
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Chrigopher Juma : May nameis Christopher Juma. My questionison land issues. As per the recommendation in the Draft
Bill, is the Government going to make sure that dl indigenous people of Kenya have a piece of land.

Benedict Kimau —My nameis Benedict Kimau. My firg questionisonideland. | know in some countries those who leave
their land idle are pendized. What action has our new Conditution taken in regard to that? | dso recommend that the
Permanent Secretary should be a professond and be posted to the rdevant Ministry. Harambee funds become public funds
are they audited? | suggest that Politica parties be forced to hold dections as often as possible, and they should be
communicating clearly to the public on thelr godls.

Esther Kahiga: My name is Esther Kahiga. Do we have a provisond budget in Kenya? Secondly, we have been taking
about Human rights. What are we going to do about the killings of suspects that we see on televison every time we open, that

the police have shot someone?

Silverious Baraza: My name is Slverious Baraza. The document you have produced is very good. It should be published
and as many people should read. Secondly | was wondering about the case going on in Court about the Commisson, what are
you going to do about it? Thirdly, transfer of land in Kenya is very dow and codtly, is there any section that has removed this
and made it autometic?

Salome Muleyi: My name is Sdome Muleyi from Aga Khan Foundation. Senior people have been killed in this country for
example Robert Ouko, and Alexander Muge, and after that, the government has formed Commissons of Inquiry. How shdl

we ever know who killed those people.

Dalmas Were. My name is Ddmas Were from Don Bosco Peace and Justice Committee. One, we have people in this
country who are wel placed. They have looted banks e.g. Nationd Bank of Kenya, they have run down inditutions, they have
taken over Government houses, Mayors have converted Council cars to be their own. Is there provison as to how they are

going to be dedt with? Street families and children, what is going to be done to stop this menace?

David: My nameis David, | an from Don Bosco Peace and Justice Committee. My question is, what issues will be handled
by minigersfrom out. Professona minigterswill be a duplicate, as we have dready said that the Permanent Secretaries should

be professonds.

Charles Karanja : My name is Charles Karanja. Our roads are dangerous, matatus have no discipling, and there is road
canage. When shdl we hold our government accountable? Secondly the government should be questioned and be asked to

account for the income tax which we pay.
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Irene Ng’endo: My name is Irene Ng'endo from Don Bosco. Fird, | ask the Condtitution to put a law in place to resurrect
the Cash Crops like tea, coffee, cotton etc. Secondly, what are we going to do about aready grabbed land like School/Church
compounds, and play grounds?

Gabrid Mukwenda: My name is Gabridd Mukwenda from Don Bosco. My quedtion is if the President does not sgn the
Draft Congtitution, what will happen?

Eddy Kabue: My name is Eddy Kabue. My quedtion is on employment. Kenyans have a right to employment. Why are

permits for foreigners dways renewed?

Chairman Peace and Justice Committee:

Therights of an adopted child

Gender parity

Compensation

Citizenghip — dud-citizenship what is the benefit?

Com. Riunga Raiji: | will start off by answering the Chairman’s questions firs. Dud dtizenship — In two ways, people who
are on the border are auffering, so dud dtizenship would make them more comfortable. Funding it will be the respongibility of
the Government to compensate. Gender parity, if we have two postions they can both be taken by women. The child has a

right because he/she does not have biologicd parentsin Kenya.

Margaret has asked about what we shdl do to past offenders. We decided not to go so far, but they can be investigated
dright. The president must have a degree, and Judges mugt dso have a degree.

Mr. Christopher, the Land Commisson will handle the issues.

Esther —the answer to you is yes, we have put in place eaborate provisons. We dso have the Director of Public prosecution.

Mr. Were — Looters —will be dedt with. Street children. Every child islegitimate.

Minigerswill be outside Parliament’ but they will be represented by Deputy Minigers.
Road Carnage — Anti-corruption measures will deal with that.

Com. Riunga Raiji: ...it may be audited. Thisis an issue where we received a lot of submissons. Frankly, | was trying to
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see whether there is any provison, but other than the provision, | think that isin the Leadership Code that bars public servants
from soliditing provisons, it appears not to have been put.

On the other hand, there was a lat of attraction to the idea that we ban harambees. However, we redized that thet is a farly
complex system, because it meansthat it is not possible for us to congregate and buy seats for this hdl if we ban it wholesde.
However, | think that is the kind of issues | was saying would best be dedlt with by parliament after looking at dl angles. What
| think we should be worried about is public servants being engaged in harambees, where that they use it as a form of illegd

taxation and so forth.

The Electord Commission, will it supervise the conduct of eections for palitical parties? | am not sure, | haven’t had time to
check but | know during discussons, that was our intention. We have said that one of the reasons for it to remain registered it
mug have practised internd democracy. If for example you party has not held eections for fourteen years and a complaint is
rased with the Electord Commission, it will actudly not pass the criteria of having internd democracy, and will have to be
deregistered.

The question of means of communication, no we haven’t put it as one of the fundamentd rights, but we assume that by giving
people the right to complain and having put more transparency in the process of dlocation of funds, both at the nationd and a
the didrict leves it is possible that we will ensure that our taxes are better spent. If not, we can dways complain. Remember
we have the Human Rights and Adminigrative Justice Commisson. One of the divisons is one tha is cdled the Public
Protector, and that isthe right body to ded with that. If you find that there is no road and you people have paid taxes and it will
have powers to issue the kind of orders you may want.

The next is on the budget, is there provison to follow up? Yes, | think there are very eaborate provisons. Who was deding
with money? Mr Mmwenda. | think the section on budget and the dectord budget, will be adle to answer the question
whether thereisfallow up on that.

Extrajudicid killings, those ones are actudly the main, they are banned totaly, and we now have a Human Rights Commisson
that will specificaly ded with that. For your information, what my colleegue Mr Ndubi mentioned, we now have given the right
even to NGOs to go and natice that somebody was shot a Upper Hill and follow up that without having to be asked whether
they comein. We therefore think that that will probably stop those kinds of abuses of power.

The Draft Conditution may be rgjected, judges are atempting to do s0. Yes, we are aware of that but our task was to prepare
these proposals. Thisis a paliticad process. As a Commisson we cannot do much, but | think the people of Kenya can do

more. Itisredly up to you now that we have produced a document to make sure that it is not hijacked.
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Land transmissions, | think that is what we cdl them. When people die why do we have to go through dl this? We received
very many proposals of that and | think part of the reason was that the courts were very inaccessble. It appears not to have
been properly addressed. One of the problems that you have isthat the court itsdf charges very high fees when you have filed
a succession case and then you have to gazette it in the Kenya Gazette. | think we have put somewhere that courts must be
accessible and Mr Ndubi you can point out that, and that they should not charge excessve fees. That should probably ded
with it.

However, having said that, you see one of the reasons why these procedures are taking long is because every time somebody
dies there will dways be many people daiming land, induding usurpers and other fdlows who are trying to sted the land. |
therefore think it is necessary sometimes for these procedures to be followed to ensure that the land is not inherited by people
who are not entitled to it.

Thereisalady, | didn’'t get her name, but she had asked something about people who have been killed mysterioudy. Probably
that could be brought in thisinvestigation that | said about past injudtices or crimind cases. | think Mr Ndubi can point out that
there isno limitation in arimina cases. If we have evidence to prove that so an so committed the offence, a crimind case can
now be followed up. By the way, we have now provided for an independent office of the Director of Public Prosecution, the
DPP, who is not answerable to the government. It is an independent office, and you can complain to him. If he falsto do his
job, we can dways impeach him unlike now. That should make sure that if we complain that an offence is committed and no
action is taken, that is the person to be held accountable.

Bwana Were, what do we do with looters who have grabbed government houses? | think | have dready answered that. Street
children, | think we have put a provison somewhere there where these children, even those who are homeess and deemed to
be Kenyans and | think there are elaborate provisons on the rights of the child, Bwana Ndubi, maybe you can ded with that.
By the way ‘the child means’, even a street child qudifies as a child, and we make no didinctions between the so-cdled
legitimete or illegitimate. Every child for our purposes islegitimate.

David; what issues will be handled by each house? | think | did mention but | can repeat that each House dso has power to
initiate legidation on itsown. |s there duplication and dl that? Yeswe did consder that but thisiswhy | am saying that this was
acompromise pogtion, and everybody was happy with the outcome, but it isredly a compromise pogtion. Thisis because one
of the controversd issues we have had is this devolution of power. There are people who wanted us to have a purely unitary
government without dl these, and there are others who fet very strongly that we should physicaly have dl power transferred to
regions, the mgimbos. Thisis therefore some sort of compromise position, but we think it does take care of everybody there.

Minigters outside parliament to answer questions? Here the problem was, but | think there is another question. The people, you

know we were required to write these proposals on the basis of the evidence and (inaudible) or rather
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proposals. The complaint was this, most people were complaining that those who are represented by ministers cannot access
them. The people of Baringo were saying that they have no way of accessing ther MP who is the President, and others were
sying thet their Miniger is dways traveling, and if they come to Nairobi they cannot enter the office,

Secondly, others were saying that those who have no minisers don’t get any development because the minigers trandfer the
resources unfarly to ther condtituenciesin order to use it as their campaign strategy. All of them were recommending thet if you
want to be aminigter, forget about parliament, and you specidize. They have that sysem in the US.

Minigterswill be ex-officio members of the Nationd Assembly, so they can answer questions.  Ordinarily as it used to be here,
they would be represented by deputy ministers who will St throughout in parliament and answer dl questions regarding the
minidries. Y ou notice that the deputies will now be part of the cabinet. | think that is taken care of.

Road carnage, how do we address this? Now, this one is redly a function of corruption. | think everybody agrees that if the
law as it is was properly enforced, mogt of these things would not be there. There is dso an dement of having poor roads
because the resources are being solen and looted and so forth. We therefore think that the combination of these anti
corruption measures, accountability and digribution of powers will ensure that we reduce this menace, and public education

aso.

Thereisdso aquestion | think on taxation, how do we take the government into account? | think Mr Mmwenda will dedl thet.
How do we hold the government accountable for the taxes it collects and the water we pay for and don’t receive? | think that

isMr Mmwenda’ s docket.

Irene Ngendo; about the cash crops. | think this is a function of corruption, and | bdieve Mr Mmwenda will tdl you. Part of
the reasons why sugar farmers have collapsed is because imported sugar is brought here, duty wavered or corruptly avoided,
and they are able to dump ther sugar here a hdf price, and the farmers in Western who have spent severa weeks have
nowhere to take ther sugar. | think that those are redlly the issues. | think that is the same case with milk, when we were going
round here in Kiambu, we were told that, (that is the time when milk had come from New Zedand or somewhere) and | think
the people did a good job and part of it was burnt. Before that, farmersin Centrd, | think according to

(inaudible) had lost some hillions because they had to pour milk because there was no where to take it. You can see these
issues of governance are interrdlated. Corruption impacts very negaively on many sectors.

The process, what happensiif parliament does not agree, or the President refuses to 9gn? The fird question, parliament will be
part of the Nationd Conditutiona Conference which we are going to in November. In fact one way of killing or ddaying the
process is to disolve parliament because if there is no parliament, we shdl not be able to hold the Nationd Conference in
November as we have planned, because parliament is part and parcd of it.

30



This being a Condtitutiond Bill, whatever is agreed upon at the National Conference will be submitted as one document for
parliament to either accept or refuse. However, since they will have to have been participants in the Nationa Conference, we
do not see them refusng. In any event, | doubt that any MP about to face an eection will be so courageous as to reject this

document, unless he doesn’t want to ever come back there.

If the President refuses to sign, | think we now have provisons as we know in the Donde Bill, after the IPPG reforms of 1997,
the absolute power of the President to refuse to 9gn has been removed. It can be sent back under some procedures and then it
can be overridden. Incidentally, we have aso endorsed that kind of system even now.

The last one now, (inaudible) rights of Kenyan workers, expatriates and dl that. Again this is the issue that
the, the abuses that | was taking about. It ispurdy afunction of corruption. As alawyer, | am aware what happens that people
are given work permits to come and even act as waiters by being given glorified titles, and thisis redly because of corruption. |
think it is not that there is shortage of law, but the enforcement is interfered with through these unfar practices.

Whether the expatriates (inaudible) workers and dl that again is the same thing, these are redly questions of
corruption. | think | have covered the many questions that were directed to me, and my colleagues will answer the rest.

| would want to be excused because as Sdome said, we are garting asmilar exercise, basicdly what we are doing around the
rurd areas, and we are expected to be there by tomorrow, so that we can discuss with the people there again the same issues
and answer thelr questions and get their views, so that we can fill the gaps which we know inevitably are there, and improve the
Bills o that by the time we present it to the Nationd Conference, we shdl have taken on board dl the views of the people.
Thank you.

Clapping from the audience

Reginald Okumu: Thank you Mr Raiji. | think | will go to Mr Ndubi. Before | go to him, | would like to firg bring out an
issue on what Mr Ndubi would cdl positive discrimination. Men have in the past been brought up not to complain, itisasgn of
weakness. We are not supposed to cry and unfortunately, it is being manifested in this Condtitution. We are being told that, it
isvery clear that even Mr Raiji will admit he said * men have done it and probably now we are tdling women to do it If there
was awrong about discrimination in the past, 1 don’t think we should say it is now time to turn the other cheek. Discrimination
by any other form is discrimination.

| support measures that need to bring parity in dl, whatever, but to create, to put in sectionsin the Condtitution that clearly say it
isokay to have a 100% of A and not 100% of B is not pogtive discrimination, we are basicdly turning the other cheek. Mr
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Ndubi you will probably, while | give you the microphone, Terer can be thinking about the sanctity of the title, whether it is

taken care of.

Haron M Ndubi: Before Raji goes, | was going to say one thing, in regard to the compostion of the Nationa Conditutiond
Conference. That it is my view, dthough it is debatable, that it is actudly possble to hold the Nationa Congtitutiond
Conference even when parliament has been dissolved. Subject to one thing, that the Members of Parliament now are gazetted
as the members of the Condtitutionad Conference. Well, | think the criteria under the Act is that the Members of Parliament are
persons gtting at the time of gazettement. Therefore, if they were immediady gazetted, we would ill have membership,
whether or not paliament has been dissolved and | think that should be a big plus, such that when you mest your
Commissioners on the chair possibly gppointing, you will need to push before Kasarani I1.

Laughing and clapping from the audience

There are a couple of questions that have been raised and | think Mr Raiji was saying that | would darify but | think in effect he
was actudly responding to them. Let me begin with the Chair’s concern about the positive discrimingtion, as if it is replicating
the discrimination that we have previoudy suffered.

| will be rductant to agree, actudly | wouldn’'t agree with that interpretation, because if we are serious about engendering
equality and equity, certain things mugt ddliberately be done to change the status quo. Some of those things that mugt be done
to change the status as it is, isto ensure that those who have been disadvantaged are given opportunities to redise their potentid
such that that equity can be redise. How do we give that opportunity?

Fird, isto ensure that they have the obligations to take the respongbility in terms of offices, and having fadllities that can assst to
implement some of these things we talk about. However, you can’t be water tight about it, but if you said, let’s go to dections
on legd footing, we would be happy to see 50% of women in parliament, but if that can’t happen because we want dl of them
equd then too bad. | don’t think we can do that. That iswhy we are saying specificdly, let there be a provison made for
women who ill ought to be elected. Subsequently if there are more others who on their own account of popularity are elected
on equa competition with men, | think that is redly what we are saying here.

Broadly ligening to the questions, | think | need to say thisto darify one point. The Condtitution is not law, or applicable lawv so
to speak. | may sound like | am contradictory, or like | am contradicting mysdlf. Y ou see the Conditution is a framework, it is
the pillars like when you congtruct a house, there are those pillars upon which the rest of the building is constructed.  Such that
when you know that pillar A is there and another pillar is here, then you must do the walling such that it corresponds with that
pillar and this pillar, and that waling is now the statutory laws, which must implement the principle or policy directions which are
provided for in the Condtitution.
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Such that issues like corruption, issues like righting past wrongs, issues like infrastructure, are taken into account. If you look a
particularly the rights which have been given here, where you have, you know, the right to socia security, the right to hedth, to
education, housng, food, water, sanitetion, environment, consumer rights and dl that. All these rights put together when
interpreted, parliament will have to enact severd laws to implement these rights. Such lawvs will have to indude the provison for
the creation of adequate infrastructure. Y ou are not going to say we mugt have adequate housng in Kibera, and then you don’t
provide a road towards or indde Kibera, or water ingde Kibera because after dl there is even provison for water and
sanitation in Kibera, that kind of thing.

Let us therefore see the Condtitution, as bascaly a broad guiddine tdling us that it is just the beacon, and tdling us that that is
where we want to go and therefore these other Satutory laws are put in place.

Much more specificdly, thereisthe question of the right to life and a darification. When you the speaker, was it you? Yeah,
that gentleman whose name | didn’t write. He said that heis a Catholic by faith and this section just states everyone has a right
to life and then the death pendlty is abolished. | thought in my mind that probably you were looking further and asking when
does life begin and therefore whether a foetus which has been conceive has such right and which must be protected. | suspect
thet is where you were going, but let us ded with this.

This section is redly saying that nobody should have an excuse or a reason whatsoever to terminate another person’slife. That
is why the excuse or reasons tha previoudy existed under the law are now being abolished, so that even when you were
previoudy condemned to die, now we shdl remove that such that once you are born, even if you are a aimind and you are

convicted for one offence or another, you mug remain dive until you die of natura causes.

The question of the adopted children. The ddfinition of child here, if you look a page 7, column 2, the one above the family
section 37, sub section 9. It saysinthisarticle, a child means a person under the age of eighteen years. If you look at what we
may cal a preamble or the pre statement about the rights of children section 37 (1) which is the firg column, it says children
hold a specid placein society. It isthe duty of ther parents, wider family, society and the state of nature to protect and educate
them so tha they can bla bla bla, whatever, the rest. Parents indude guardians, in terms of the... something we cdl
interpretation of statues and generd what isit cdled. There is a statute, which provides for the interpretation of words, legd
terminologies and all.

Therefore, parents will mean legd guardians or adopting parent.  Therefore, the interests of children, other than just mentioning
the word adopted, the interest of the child whether adopted or not are taken care of by this Act. As| sad, it isredly a broad
framework which is darified under the Children’s Act, for ingance. What will happen if this Condtitution was passed is to
know how to look at the Children’s Act asit is, compare it with what is here and see what are the principles in the Conditution
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that may have been omitted in the Children’s Act because it was passed before the adoption of this Condtitution, such that those
vaues may dso be uplifted and encouraged in that Congtitution.

One more point | have to say as | wind up is the question of extra-judicid or these illegd killings of people by the police
particularly. The Police Force is on page 32 | think. Under the Condtitution, this Dreft, the Police Force which is now being
termed under this Draft Conditution as the Police Service is enjoined, is required to observe humen rights standards, and is
therefore subject to inditutions or organs maintaining and upholding human rights.  Such that, the killing of people is not redly
part of or isno longer... tha they are duty bound to respect that they must not kill people thet isin respect of theright to life

Therefore, if somebody were or police were to kill anyone, | think that would have to be ether a subject or crimind law or
subject to other Conditutional sanctions under the various commissions that are established here. In event that | haven't
forgotten anything else, | think | would like to stop here and aso beg to leave because as | have explained to him, | am required

in another medting just now, not tomorrow.

Reginald Okumu: We are about to finish. Thank you Mr Ndubi. | think we will have Mr Terer, respond quickly, five
minutes please. We cannot get dl the answers but in the meantime probably Mr Ndubi can be thinking about the rights of
homosexuds and gays.

B K Terer: Thank you. There are severa issues which have been asked about land, they are interrdated. | will restate the
guestions once more. Some of them have been asked by the Commissioner who |eft.

Regarding people who have misappropriated public land and dso somebody raised an issue regarding somebody in West
Pokot who was tdling Honourable Uhuru Kenyatta that he should not be dedt with in terms of land and whatever happened
during the clashes, that will come together. Also, the issue of the trandfer of land for those families may be who are deceased
and they have to go through the procedure of getting that land to ther inheritors.

Thefirg answer would be, under the Bill of Rights and the property which | initidly read out was that every person has a right
to acquire property and own property ether individualy or in association in any part of the country. The dosng sub section on
that right says the right recognized and protected under this article does not cover any property that has been unlanfully
acquired. That means if any land or any property that has been unlawfully acquired is not protected under this Bill of Rights
You therefore, have no recourse in this Condtitution if you have acquired land illegdly.

Now, when it comes to chapter 11, the one that deds with land, two important things have happened in the Conditution. One
isthe Nationd Land Commisson, and secondly immediately, two years after the enactment of this Condtitution, parliament will
enact law for the fallowing. | will only mention the parts that relate to this question.
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One is the protection, that law which will be enacted will be for the protection of dependants of deceased persons holding
interest in any land induding the interest of persons actudly in occupation of the land. There are quite a number of disputes
regarding land. People have died, when you die without leaving awill, they say you diein estate. Now, | think more and more
people will actudly be writing wills for the purposes of the transfers of the property not only land. For those who die in estate
and that means they have not given any will, then alaw will be enacted that will deal with such matters.

Fallowing that a0, is the recognition and the protection of matrimonia property and in particular the matrimoniad home during
and a thetime of termination of marriage. More importantly dso isthat the lawv aso will establish mechaniams for review of dl
grants or digpogtion of government or other public land to etablish their propriety, legdity and to determine whether or not
such grants or digpogtions shdl be revoked. Tha means they would be empowered to look into previous government
dlocations, what we are cdling ‘grabbing’ and to review.

As relates to clashes, it aso states that the review and assessment of dl daims to unjust expropriation of land in the Coadt,
North Eastern and Rift valley Provinces or esawhere, whether arisng from historica or other causes in order to establish the
vdidity and how best they can be judly, peacefully and equitably be solved. Parliament shdl determine the cut off date in
reference to which this Review in paragraph 2 above isto be conducted.

We have to recognize that the whole issue of this adlocation of land is historica. One is that right from the colonid days when
the coloniad government actudly demarcated part of the country as reserves and other parts of the country as white highlands.
When it came now to independence, part of this, the reserves were dedt with under the land adjudication system while part of
the white highlands actudly came under the Government Lands Act, which was a successor to the Crown Lands Act. Because
of that, now the Centrd Government was able to dlocate land in the White Highlands to Kenyans and that system adso right
from that time there has been injugtice in it. Parliament will therefore have to put in a cut-off date whether it was redly on

independence time or it was from whatever time.

Also the Nationd Land Commission, its function would be to define and congtantly review the Nationd Land Policy. The
reasons for the Nationd Land Pdlicy is actudly to be adle to determine and say which land should be sub divided. For
example, if you want to productively produce say staple food like maize, then there should be a limit to subdividing certain
parces of land. Those are the policies.

Somebody aso raised a question regarding pendties for land that isnot used. Since one of the functions of this National Land
Commisson will be to review these laws, the exiding laws actudly on paper are very good. If you look for example a Cap
318, which is the Land Agriculturd Act, the Agriculture Act. It provides for, if you have land and you are not usng it to
produce as is expected, it provides for what we cdl the Centrd Agriculturd Board to acquire land for the purpose of
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somebody eseto be able to useit and produce. With this review, we should be able to look into it.

In urban areas, the prevaent tenure system, the leasehold land, actudly by paying rates, and ground rates, those are in a way
supposed to discourage speculation, dl indl for speculative purposes. Therefore if you have to pay rates and ground rent for
land that you are not using, you are holding it or speculation. If you have to pay for those things, there has to be an income for
it. Also, the Government Land’s Act actudly provides whereby if you are granted government land within a certain time, | think
two years, you should be able to have submitted building plans to develop that land, so that you can judify your origind
purpose for gpplying for that piece of land.

We would therefore see thet redlly the Congtitution has the right to say it isonly providing the framework. The laws as they are
as exiging, they are there, they are very good, but they need to be reviewed, so that for dl these queries we are asking about
they may be dedt with under the various statutes. However there are so many of them that they aso have to be brought within
an acceptable framework where dl of them will actualy be sort of synchronized and work accordingly. Thank you.

Reginald Okumu: Thank you Mr Terer. Now Mr Mmwenda, you have five minutes. | wish you had given me powers to
ded with errant facilitators but snce you didn’t, you will just bear with me. Mr Mmwenda.

Nchooro Mmwenda: Always | have the unfortunate task of being the lagt to talk and to answer the mogt difficult questions.
Before | go directly to the questions, let me go to the observation that was made about harambees.

| remember | said that the issue of harambeesis persona, | know it is paliticaly exclusve. With its nature, it is something that
has been used in this country for the last thirty or so years to develop this country. Some of us could not be here if it were not
for the harambee spirit, harambee schools and the like. However, what | was trying to say is that | have in mind a tax law
which was passed this year, which is supposed to be debated by parliament this month, about refunds.

In May’ s budget it was provided for thet if you are an owner of a factory or factories and from your factories to the main road
you are able to repair roads, you can dam arefund of your taxes under the Income Tax Act. What | was trying to propose is
that | know inthis public finance, if you look &t it closdy you will find even harambees mentioned but indirectly. If you look at
item 256, page 31 on Accounts and Audits. Wheress it is taking about any person holding a public office with direct or
concurs in the use of public funds contrary to exiding inditutions shdl be accountable for any laws arisng from that use and shdll
be required to make good the laws even if. You see, the Conditution is giving us an accountability of monies owned for the
public.

What | was trying to propose is thet at leas, it should be mentioned and be recognised by the Condtitution. | know since we
have a Commisson for complaints, one can use it to complain then we have an Act of parliament where it is recognized for

36



refunds. However as it were itsdf, it is not recognized, has never been mentioned which service. That Act is what | had in
mind, | wanted actudly to correct the impresson. Agan you will find it is one function in this country which has been misused

by paliticians.

In fact amonth ago we had a harambee at our place whereby it was purported that we collected Ksh 1.5 million, but what was
banked was only Ksh 600,000. The fact of the matter was most of the cheques issued by the paliticians bounced. You find
they are uang these for politica gain.

Agan, | have in mind somebody who was detained, the author of the Petals of Blood because he asked in one of the
paragraphs of the book, “All these money you contribute where do you get it from? Who are those un-named friends of yours
who give you the money?” However, if there is a provison whereby you pay, if you giveit to me | give you areceipt, so that at
the end of the year you can dam in your... because you are deveoping a school, you specify for a certain project. Like
schools, the government is supposed, you look at these provisons under the control of budget, | think | will combine it with
Esther’ s question, whether there isaway of conserving for the budget?

There is a Controller of Budget, who has been introduced by this Draft Condtitution. It was not there before, because the
budget was under the Fiscal and Monetary Policy department only. It has been separated from the Control and Auditor
Generd. | didn’t mention thiswhen | was taking because | thought it was there under the government functions.

If you look under the Controller of Budget, section 253, item 3 the second column on top (@), it is encouraging that the money is
gpent in, the Controller is supposed to ensure that the money is spent as parliament intended. Y ou therefore find the intention
has been taken care of on the fallow up of the money.

Agan, there is another question, which | think | should tie to this one, on how we can make sure that our taxes that have been
paid, and whether (inaudible) find out how it was used. Again, it has been taken into account under the
Controller of Budget, because there are various clauses and dl of them actudly are very wel meant and intended for the
purpose of developing this country.

There was ds0 another question which, | think al these questions on taxes are more or less the same, which was asked, | think
by Charles, that the employed people are the ones who pay more taxes on their businesses.  You will find that what has been
lacking in this system of oursis that the Auditor Genera has had a function which was not well defined. Yesterday | looked at
the previous Condtitution, which people seem to like so much. | thought the Auditor Generd is just mentioned induding his
tenure of office, in just two sentences, but hereit iswel documented now what can be done or what will happen.

Our dectricity hills, our water hills that we pay, induding for binswhich | have not seen for the lat ten years or so, which | pay
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every month. | think again there is a complaint commisson whereby it is the avenue in which thingswill be cropping up from the
dtizens. We dso have, | an tying it now to what we had discussed in the morning, the Bill of Rights  Under the Bill of Rights,
you can use this o to prod on what has happened on the finances. Actudly these things are intertwined, it isonly thet | limited
mysdf to only doing the tax eement and look at the tax eement asit were.

We dso have even now the role of the Centra Bank has been strengthened, even the functions specified specificdly unlike
before, where it was just a place where they keep or print money. However, this time it is specific. The Conditution has
recognized the role and it is specific. Itiseasy now udng this draft Condtitution at least for even a citizen not even the MPs, to
fallow up on whet is happening on the process.

Agan on taxaion | don’t think that | have omitted anything. On farmers cash crops and the like, you find as Mr Raiji sad, the
problem with our farmers, the problem with our cash crop and our farming and our invesment in this country which | will tie to

the expatriates arriva in this country, isjust as a result of corruption.

| remember one time somebody just decided to waive taxes on wheat, sugar and rice for three months. The legd estate
between April and July. That time heis doing that and the vessds are just waiting in the high seas to dock, and he knows within
three months the thingswill have been removed then it expires. Y ou know, the effect of that sugar actudly is the one that when
Mumiasistaking about not being able to meet their target thet is the effect. Thisis because it comes duty free, and it is sold
chegply. Other people have been importing sugar even if it is for indudtrid use but we buy it in the supermarkets, you know,
thet very white sugar which is meant to be for making sweets and biscuits.

These are the kind of things that are dl tied to corruption. Again, they are tied to the misuse of the public office. This Draft
Condtitution, and | think that is why most paliticians are jittery about it, it has withdrawn most of their powers for the misuse.
Like under the Consolidated Fund, which | didn’t go through, it has given (inaudible) to the process in which the
money in the Consolidated Fund has to be used.

Aswe are taking now but don’t quote me, | hear, somebody said that there are two accounts to the Consolidated Fund, it is
true. Thereisatax which isbeing collected and | don’t see it being recognized as tax and it is being paid by most importers.
These are things that have been used to bendfit a few. When | say to bendfit a few actudly | have a process in mind which |
know but it has been misused but if you look at the withdrawa from the Consolidated Fund aso, it has given us a process in
which if it is applied, this country would be having better managed resources.

Agan if you tie this one to the Controller of budgets and the functions of the Auditor Generd, these two things if they are
gpplied as the Commissioners have percelved it should be, then even most of your questions have been taken care of. Like for
exampleif you look at, under the Auditor Generd 254, Item 2(b), he is supposed to certify himsdf or hersdf that dl monies that
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have been appropriated by parliament and disbursed have been applied to the purpose to which they were so appropriated,
and tha the expenditure conforms to the authority that governs it. Appropriate is a term that looks very ambiguous, but
appropriate is alocated. Thet is alocated for the purpose.

With those few remarks | think | have addressed most of your concerns and if | have not, | have left my emal address, you can
just write there and then | will reply.

Reginald Okumu: Thank you, | think wewill conclude. Mr Ndubi said gays and homaosexud are minorities so... Okay. This
was just aforum for us to start this debate, it isdill open for the next thirty days. 1 would like to thank so much the facilitators
who remained dl through. Asyou redlised many started the journey but very few of us have remained. | hope in the next thirty
days and the days that are Ieft for us to clear this process we will remain standing.

| want to thank Mr Terer for the time and for his participation, Mr Mmwenda and Mr Ndubi and dl the others who left, and to
thank you for delaying your lunch to be here. 1 would conclude by inviting Esther to say a condluding prayer. As she waks
over | would like to make an announcement that Dr Wamukoya has donated some books on Environmenta Management in
Kenya, which he authored. These books should be put in our library and will be available for those of us who want to read.

Esther: (Prayer): Inthe name of the Father, of the Son and of the Holy Spirit Amen. Our Father who art in heaven, hdlowed
be they name, they kingdom come, thy will be done on earth asit is in heaven. Give us this day our daly bread and forgive us
our trespasses as we forgive dl those who trespass againg us, and lead us not into temptation but ddliver us from evil.

Hal Mary, ful of grace, the Lord iswith you. Blessed are you amnong women (inaudible).

Almighty Father we come before you this afternoon with thanksgiving for the gift of life and the gift of friendship. God Father
we thank you for al what we have ddliberated. God we know you are with us, and we leave everything to you Lord because
you are the Almighty and you know where we are heading and may it be to your glory. All this we pray in the name of our
Lord Jesus Chrigt, Amen. In the name of the Father, the Son and the Holy spirit, Amen.

Reginald Okumu: | forgot to thank Regina Mwachi. She is from the Conditution of Kenya Review Commission. She has
been taking notes on what we have been saying. Thank you very much Regina and your helper who left.

Please dso know that the people who are here in front of you are paid consultants who have given up ther time to do this for
free and | hope they will extend this when you cal them and you want this and that darified, that they will be available to do
that, okay. Thanksalat.
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Mesting ended a 3.00 p.m.
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