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Members of Parliament:

Parliamentary Select Committee Members

Hon. Delegate Sultana Fadhii - Vice-Chair, NCC
Mesting was cdled to order at 12.40 p.m. with Hon. Paul Muite in the Chair.
Hon. Paul Muite: | would like to cal the meeting to order, Prof. George Saitoti and Otieno Kgwang, firg of dl to apologise
to our colleagues, the Chairman, CKRC Secretary and dl the Members because | know we had agreed that we would have
thisjoint medting a 12 o’ clock and we went over tha time. The reason is that the Parliamentary practice and ethics is dways

to endeavour to reach a consensus on any matter that is controversid and that is what took allittle longer that we expected.

We have discussed the issue of the timetable in the event that the Conference is not able to conclude its business by the 26" of
September, because we dl know that Parliament has to resume in order to dispose dl the balance of the Budget work. We



have discussed that issue and we have arrived at a consensus thet in the event that the Conference does not finish its business by
the 26", the Conference will resume on November the 17*; Delegates to arrive on the 16" which is a Sunday and we resume
business on the 17" of November.

So | do not know what the reaction of the CKRC is to that but | would like to emphasise that this was arived at after very
lengthy consultations and if it is possible to persuade CKRC thet that isthe logica way of proceeding about this business, it will
be a very good thing.

Thank you.

Prof. Yash Ghal.

Prof. Yash Pal Ghai: Thank you very much, Charman. | think it is redly for the Conference to approve, not for us. Under
the Regulations of the Conference, questions of adjournment are decisons made by the Conference so dl we can do is to
report to them and | am sure you will be there too, you could speak to it, but | do not think we, as a Commisson, can redly
commit the Conference to any particular timetable.

Hon. Paul Muite: That pogtion is, of course, the accurate legd podtion and we went over it but we aso agreed here as
Members of Paliament that where a consensus is able to be developed — and we took a bit of time as Parliamentarians to
agree on that —if we can now extend that consensus to say that, this is after consultations, | think it will go a long way towards
persuading the Conference to proceed dong those lines rather than re-opening the debate as if there is no consensus between
the Parliamentary Select Committee and the CKRC.

Prof. Yash Pal Ghai: So, when we assemble, according to your proposal, on the 17, then do we go on until we finish the
Process?

Hon. Paul Muite: Yes, that is the thinking and one assumes that if then it is not finished by the 30" of November, you will
bring a proposal for the extension of the term of the CKRC.

Prof. Yash Pd Ghai: W, you assure me that you have reached a consensus on thisand | hesitate to reopen the question. My
own preference would have been to start a little earlier in November so that we redly have a good chance of finishing in
December.

Hon. Paul Muite: Wéll, we have gone through it, as | said you know we even kept you out there, take it from me it was not

easy developing a consensus. So | would rather that we do not re-open the issue.



Prof. Yash Pal Ghai: It would have been nicer to have developed a consensus with dl of us Stting together rather then you
deciding and then imposing it on us.

Hon. Paul Muite: We are not redlly imposng it at dl, | am just suggedting thet if we re-open the issue we may go on for the
res of the day. But you, yoursdf, have correctly agreed that it is for the Conference to fix a date and, therefore, we thought
thet we might make things a little easier. In fact the other option would have been to ask you to come in so that we debate this
issue together but in the end we thought that if we can develop a consensus amongdt the Parliamentarians, it might be a speedier
way of going about it. Otherwise the date is not being imposed on anybody.

Prof. Yash Pal Ghai: Wdl, thank you very much, Mr. Chairman. | redly fed | would like to consult the Commisson; maybe

if we could have a few minutes to consult and then we will et you know what the Commission thinks about it.

Hon. George Saitoti: Both Charmen, | think it may very wdl be useful if the Commisson could understand the reasons
behind our having agreed the date of the 17" November. When we do resume Parliament after the 26" September, there are
quite a number of Minigerid votes which have yet to be deliberated but which, according to the Standing Orders, must be put
as near as possible to 31« of October so that a guillotine Mation can then be brought in. Now, once that is done then you are
redly looking again right into the firs week of November. A Bill known as the Appropriation Bill has got to be brought to
Parliament and debated to enable the Government to appropriate the money from the Consolidated Fund. Then, there have
been on going discussions between the Government and the multinationd ingtitutions, the World Bank and IMF, and symmetric
hes dready been drawn and ingde there, there are certain time frames which put a limitetion by when certain legidations must
actudly be passed before the release of the money is effected. On top of that there is dso The Finance Bill, because once you
sort The Appropriation Bill and the Minigerid budget, you are only looking a one side of the coin as far as the budget is
concerned as far as the Budget is concerned, but that is expenditure. But then you know The Finance Bill is the one that will
then extend the powers for the Minigter to levy taxation.

Clearly, your ddiberation, as the Charman said, was extremdy difficult but | think it is therefore then agreed whatever is

required to be done must be compressed so that everything is finished by the 17" of November. Then of course the

deliberation of Bomas can continue dl the way to findisation.

S0 | just wanted you to know the basis of that.

Prof. Yash Pal Ghai: Thank you very much. So, if maybe there is a room we could adjourn for five or ten minutes—

Hon. Paul Muite: (To the Clerk) Could you do that, can you provide a room, Mr. Clerk? There is the other Conference



room at the other end.

Prof. Yash Pal Ghai: We will not keep you wating long, we will try to get back soon. We have to leave a hdf past one
anyway because we are darting the sesson a 2.00 p.m. in Bomas.

Hon. Paul Muite: What isthe pogtion, Mr. Clerk, you have provided aroom? Then you can show them the room.

(Commissioners retire leave the room)

Proceedings during Commissioners’ Consultationsin a different Conference Room at County Hall, Nairobi on




16.09.03.

(Recorded without speakers)
Com. Bishop Bernard Njoroge: (Inaudible). When the Members of Parliament called us| could
seedl the , | could see dl the parties and they told us they had discussed thisissue for a long time and they

had come to a consensus, and reasons have been given.

Mr. Charman, | would like to point out to you that we have to be (?) otherwise the pogtion that | see can plunge this
country into alot of problems and | want to say this very early because | am getting a little anxious about the position you are
holding. These are views of those who are in power and those who are given the responsibility in Parliament to

(Inaudible). They pleaded with us, they said we do things by consensus, they told us the reason is because
there are abused, they even said when we gtart on the 17" we can go on until we finish. | would like to suggest that we agree
with thet proposal and once we go to Bomas of Kenya we are not going to excite Delegates like has been done so that they can
be a war with the Parliamentary Select Committee and Parliamentarians, we are not going to do that. My own feding is that
we can agree with what they have suggested, we come back on the 17 and we go on and on until we finish the work that has
been given to us.

But | want to be open here, Mr. Chairman, you have to be very careful—

Prof. Yash Pal Ghai: Stop lecturing me, please, | have heard you.

Com. Riunga Raiji: Thank you, Chair. Firg of dl | think you have hinted that we have no mandate on the issue of

adiourning. | remember tha issue arose that time we were adjourning. | was not sure the postion was that red and |

remember one time | asked you and you mentioned that you were not very clear on the postion but it appears you are clear

now.

But that gpart, | think the issue redly is two-fold, the MP’'s

Prof. Yash Pal Ghai: Look at the Regulations, you are a good lawyer, these are the Regulations.

Com. Riunga Raiji: Actudly we discussed—

Prof. Yash Pal Ghai: Don’t (?) to the Regulations, come to the point.

Com. Riunga Raiji: No, | am just saying that you did tdl me that the legd position was not



().

Commissioners: (Inaudible).

Com. Riunga Raiji: | think let us do this, we are deding with a very serious issue. Jugt like we are gopeding to the
Deegates et us dl be sdf-controlled, from the Chairman to the Commissioners because we have a practica problem and the
practical problem | seeisthis, Chair. Suppose the Conference now says, “no, we are going on with or without MPs’ whichisa
possible scenario, that would precipitate a nationd criss.

| see our responghility as follows, the MPs have been very candid with us, we know that they represent dl shades of opinion
and thisisthe more (7). They have come to this decison after lengthy discusson with the postion. So basicaly what
we have now isthat is, for example, the Conference were to say, “we do not intend to adjourn” what would happen is that the
MPs will say that “anyway, you go on with your Conference and we go on with Parliament” and | would assume thet is an

outcome that nobody in this room would want.

We are tdking of a consensus and | think the message these people are passing to us is that, “look, we are giving you this
position so that you can dso use your position and experience in these matters with the Delegates so that you will arrive a a
consensus”. We have arrived at consensus before in equaly difficult positions and | am saying this, Chairman, | am not talking
it on you, | think the respongbility lies very heavily on your shoulders because you are the only person who has the mandeate to
communicate this decison and  the style of communication will have a very large bearing on whether the Delegates agree with
the pogition that has been put forward or not.

Com. Okoth Ogendo: Mr. Chairman, mineis purely a procedura point.

(Inaudible) that this was not the way to proceed. We have never proceeded with a Stuation where the
PSC summons us and says “thisis how you are going to run the Conference.”. So tha procedura point | think has to be made
and must be made very firmly.

Secondly, | think the PSC has—- Take it that they have given us their view but dearly that view then will have to taken into
account in making decisons about adjourning. If we agree as a Commisson that ultimatdy the adjournment is to be made by
the Conference itsdf, dl we can say as a Commisson at this sage is that we will not stand in the way of the Conference
adjourning in accordance with the advice of the PSC. But | think it would be absolutely wrong to get the PSC to believe that
they can now take over the Conference, determine its cdendar and adjourn because if they do that the next time around they
are going to say that they are running the Conference and | think that is wrong and that ought to be made clear to the PSC.

Com. Charles Maranga: | think, Mr. Chairman, it will come from the point a which we are in our work in the Conference:



how much work we have and how long it is going to take. | think that is critica. The other point is the availability of dl the
Deegates which means the Members of Parliament, if they are going back to Parliament with effect from October, then
technicdly within that month we are not going to have anybody from Parliament representing that particular condtituency and it is
acritical condituency.

So, Mr. Chairman, | think this suggested date now should be brought forward to the Steering Committee so that it is approved
offiadly then it is passed don to the generd Plenary for approva. We will not do very much when Parliament saysit will not be
avalable. Mr. Chairman, we have seen occasions when they say “between this period and this period we will not be avalable’

and as a Conference, induding the Commission, we do not have much to do.

So | think what we need to do is to take up that date in a very sober way so0 that we can now tdl Delegates “because
Parliament is resuming on such and such a date and we have not finished our work........ ”. But then they have dso promised
that after the 17" of November they will avall themsdlves continuoudy so that we move on and we see how far we can do that
work. So, my postion isthat | think now that they have agreed, because | can see dl the Parliamentarians from dl the paliticd
divide are there, thet is criticad for us and those Delegates, Mr. Chairman, are divided on party lines, they are aso on politica
lines, that isthe truth. So, these are the leaders who are going to tdl them to accept or to say no. So | think we should take
their podition but | think you need to communicate the fact that maybe there was a lapse of how we should have handled this
metter.

Prof. Yash Pal Ghai: (Inaudible) those who support need not say anything for
the time being but those who are not very happy with the proposal, maybe they can express themsdves. And if nobody does
then | shal assume that we accept the date.

Com. Abida Ali-Aroni: Mr. Chairman, | think (Inaudible) 17+ of November to the 30" of November it
is about two weeks so we should also be assured thet we will have an extenson after the 30" because we do not want to
adjourn again on the 30" and wait for PSC to make a decison. | think that should aso go on board. They are giving us the 17
h up to what time?

Prof. Yash Pal Ghai: They were saying that that should be a problem.

Com. Abida Ali-Aroni: But let it come clear so that we leave with an assurance that 30" will not put us into more problems.

Com. Nancy Baraza: Thank you, Mr. Chairman, | think your legd position is the right position and | agree entirely that they

are arrogating to themsaves what they ought not to be doing but they have explaned why they have arrived a tha date.
Persondly in the circumstances, much as they are wrong and you are right, Mr. Chairman, | do not know what dternaive we



have. | think | would agree with Prof. Okoth Ogendo that they should be told in no uncertain terms that there is a limit to which
they can go vis avis the running of the Conference. But what choice do we have? | think they have given us reasons as to why
they are not available until 17 of November. | am paticularly not very happy but | do not see much choice on my part and |
think | would agree with Abida thet they need to address the issue of extenson after 30" of November.

PLO Lumumba: Chairman, just one point. My view, therefore, is that we should indicate to them that possibly by the end of
next week we, oursaves, as a Commisson will have met and made our own proposal for extenson which they should then take

on board immediately they resume.

Ladlly, as | agree with my good friend and teacher that we should be firm, the firmness and politeness is very useful paticularly
with Parliamentarians as we have observed before. Thank you.

Prof. Yash Pal Ghai: Okay. Shdl we then go back.

(Commissioners rejoin PSC Members to continue with the meeting after consultation at 1.20 p.m.).
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Hon. Paul Muite: | think we can cdl the meeting to order again, it is going on to hdf past one and we need to resume the
Conference at two 0’ clock o if we can conclude this matter as soon as possible it will bein the interests of everybody.

Prof. Yash Pal Ghai: Thank you very much. Firg of dl | want to daify the legd postion just for the record and how we
proceed and it is for the Conference to decide when it adjourns and when it meets. | would like to present it in a way to the
Conference that it is not seen that we re preempting anything. | think that would be paliticaly unwise. So what | would like to
do is to bring whatever we agree today to the Steering Committee tomorrow, discussit there and then we take it to the Plenary.

But | think if the Plenary thinks that things are being imposed on them, there could be quite a strong reaction and | would like
as Chair of that Conference to present this in the form of recommendation, clearly understood, that the decision is to be made
by the Conference. | am sureif a recommendation is made which has the support of the Committee and the Commisson they
are likdy to accept that but | think we must acknowledge the legd position.

The second point | want to make is that we, of course, want to accommodate the timetable of Parliament in this Process. |
persondly fed —and | speak only for mysdf — that this Review Process has been too fragmented. As a professiona, my own
advice would be, it is not redly in the interests of a good process that we meset for three, four weeks, we adjourn, we meet and
that is what we have been doing. But we catainly want to accommodate the necessities of Parliamentary timetable and in
principle we are happy/willing to — some are happy, some are willing — recommend to the Steering Committee tomorrow that

the Conference should adjourn on the 26" and re-assemble on the 17* for business as you have recommended.

Thethird point | want to make is that as you reminded yoursaves before we left, that our mandate, not just our mandate as the
Commisson but the implication of the whole process ends on the 30" of November and we would like the extenson to be
resolved by your Committee and by Parliament in good time so that we do not have to interrupt our proceedings on the 30" of
November and wait for an extenson which may take severd weeks to resolve. So we would like the Select Committee - and |
guess you were implying that thisiswhat you would do — to resolve on the extenson in the next few weeks. We will certainly
prepare arequest as we have to do under The Review Act and we hope that a decison can be made as soon as possible so
thet there is no interruption during November of the proceedings.

So, in brief we go dong with your proposal and understand the condraints under which Parliamentarians have to work, but
what | would like to do is that we jointly make this recommendation to the Steering, let Steering discuss it and then take the
recommendation to the Plenary.

Thank you.

Hon. Paul Muite: | beg to respond very briefly on the issue of how to go about it to the Conference, thereis no dispute about
that. Takeit to the Steering Committee and then take it to the Conference by way of recommendation. All we were suggesting
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isthat if at least there is a consensus between both the PSC and the CKRC and you place it by way of recommendetion, it
carries better chance of providing away forward towards a decison rather than leaving it open for debate. That is dl we were

doing, we were conaulting as Members of Parliament.

On the second issue, in fact it festured quite a lot in our discussons, the second issue being that it is not in the interests of the
Process for there to be digointed sessons of the Conference. In fact we were looking at resuming sometimes in January and
proceeding because January and February and perhaps March could be free, proceeding on the basis that we continue urtil we
conclude the business because we were anticipating that perhaps if we resume on the 17* of November, December is a holiday
month with alat of interruptions, Jamhuri Day and what have you, we many not be able to conclude and we did not want the
Process interrupted again. But the mgority of people, towards sort of give and take and developing a consensus, agreed on the
17v. So, even that issue of disruptions, we looked &t it.

The other one, of course, is the posshility of the mandate expiring before the business of the Conference is concluded and as
soon as we have your request we shdl giveit farly speedy deliberation and present it to Parliament.

So we thank you and we hope we can be able to develop more consensus.

In fact the other issue just for your information not for discussing is that it would be very hepful to the Conference if the various
politicd, through this PSC, on the issues of the type of Government they want, Presdentiad, Executive, Mixed and
what-have-yovu, if they could develop a consensus it would clearly help in moving the Conference forward.  So this is another
possihility that we are going to be looking into.

So we are consulting in order to make things easier towards making sure that we get a Condtitution as early as possible.

Thank you.

Prof. Yash Pal Ghai: Thank you very much.

Meeting adjourned at 1.30 p.m.
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