








CONSTITUTION OF KENYA REVIEW COMMISSION,

CKRC/ECK Jaint Consultative Workshop on Referendum Programme, Leisure L odge, Mombasa,
held on 14" June, 2005.
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9. KiharaMuttu - “
10. Habd Nyamu - ¢
11. Rachd Mzera - “
12. SB. Tunu - “

13. Henry Jura - “

14. G.K. Mukde - :
15. W.M. Karanja - “
16. Anne Wambaa - “
17. SM. Kiwuitu - “
18. Pastor M’ Thambu - “
19. Abuya Abuya - “
20. Bashir Sheikh Alli - “

ECK Secretariat in attendance:

1. JH.Tola
2. S. Chege
3. D.Kiiru

4. M. Lemayan
5. J Kdi

Observers

Jacqudine Olweya - Assgant Resident Representative, UNDP Kenya.

The Meeting was called to order at 9.15 am. with Commissioner Idha Salim in the Chair.

Com. Idha Salim: | think we can gart this higtoric get-together of ECK and CKRC and | would like us to begin with short
prayers and if | may ask one of us to lead usin the short prayer. Maybe Commissoner Bishop from ECK. Is he here? Could
you kindly lead usin a short prayer, please? Thank you.

Com. Pastor M 'Thambu, ECK: Let us pray. We thank you Heavenly Father, we give you praise, we give you glory for
giving us an opportunity today, dear Lord, that we can assemblein this place, the two important organizationsin this Republic of
Kenya, that you bring peace, equdity and gahility to this country, Almighty God. There are a number of things that we need to
discuss, Almighty God, we need to iron out issues, dear Lord, that will enable us to have a peaceful Nation and every one of us,
my Father, to enjoy the freedom. That we need in our capacity as individuds created by You in your image to live in this world
in peace. We are grateful for the peaceful travel, that every one of usis here, whole in body and mind and we commit what we
are going to do today, my Father, before you that you may invigorate our minds to be adle to come out with the solutions of
every issue that is risen. Father, we pray for brotherliness, ssterliness and harmony in everything that we are going to do, thét,
Lord, we shdl not gt here and come out regretting why we sat here and when we go out there, O’ God, since this respongbility



is bestowed upon us, asit iswritten in Matthew 5:9, “That blessed are the peacemakers for they shdl be cdled the children of
God’. We want, after dl, My Father, to glorify your name because you love Kenya and you love us. Surround us with your
love as we deliberate in everything. In Jesus name | pray. Amen.

Com. Idha Salim:  Thank you very much. Those were very relevant, very apt prayers and we do hope, each and every one of
us, that God will answer them. We are a a stage of the Review Process when we need prayers most. Thank you very much,

Bishop.

Now we take the second step of getting to know one another and | think most of us know most of us, but even then, for the

record and for pogterity, let us plesse introduce onesdf to the rest. Let me start with the table up here, if | could ask my

colleague on my left to please tdl uswho heis.

Com. Okoth Ogendo: My name is Okoth Ogendo, Commissoner of CKRC and Vice Chairman.

Com. Ildha Salim: Mineis Ahmed Idha Sdim, Vice Chairman, CKRC.

Com. Abida Ali-Aroni: Good morning, | am Abida Ali-Aroni, Chair, CKRC.

Com. Samud Kivuitu, ECK: | an Samud Kivuitu, Chairman, Electord Commisson.

Jacqueline Olweya: Good morning, my names are Jacqudine Olweya, | am an Assstlant Resdent Representative with
UNDP-Kenya.

Com. Gabrid Mukele, ECK: | an Gabrid Kwava Mukde, Vice Charman, ECK.

Com. Ildha Salim: Next, theinner circle.

Com. Samuel Manyunza, ECK: My nameis Samud Manyuza, ECK.

Com. Anne Wambaa, ECK: | an Anne Wambaa, ECK.

Com. Habde Nyamu, ECK: | am Habel Nyamu, ECK.

Com. Kihara Muttu, ECK: | am Kihara Muittu, Electord Commisson.



Com. Samson Mageto, ECK: | an Samson Mageto, ECK.

Com. Nathanid arap Chebelyon, ECK: | am Nathanied arap Chebelyon, ECK.

Com. Rachel Mzera, ECK: | an Rachd Mzera, ECK.

Com. Jeremiah Matagaro, ECK: | am Jeremiah Matagaro, ECK.

Com. Wangui Karanja, ECK: | am Wangui Karanja, ECK.

Com. Frank Kwinga, ECK: | an Frank Kwinga, ECK.

Com. Riunga Raiji: | an RiungaRaiji, CKRC.

Com. Ibrahim Lethome: | am Ibrahim Lethome, CKRC.

Com. Charles Maranga: | an Charles Maranga, CKRC.

Com. Ahmed Hassan: Ahmed Issack Hassan, CKRC.

Com. Abdirizak Nunow: | am Abdirizak Arde Nunow, CKRC.

Com. Edward Lopokoiyit, ECK: | amn Edward Lopokoiyit, Electord Commisson of Kenya.

Com. Zablon Ayonga: | am Pastor Ayonga, CKRC.

Com. Domiziano Ratanya: | am Domiziano Mtuchekera Ratanya, CKRC.

Com. Wanjiku Kabira: | am Wanjiku Kabira, CKRC.

Com. Musili Wambua: | am Mudli Wambua, CKRC.

Com. Mutakha Kangu: | am Mutakha Kangu, CKRC.

Com. J.B. Tumwa, ECK: | am Ambassador Tumwa, ECK.



Com. Abuya Abuya, ECK: | am Abuya Abuya, ECK.

Com. Kavetsa Adagala: | am Kavetsa Adagala, CKRC

Com. Henry Jura (ECK): | am Henry Jura, Electord Commission.

Com. Bashir Sheikh Ali, (ECK): | am Bashir Sheikh Ali, ECK.

Com. Edward Cherono (ECK): | am Edward Cherono, ECK.

Com. Silus Tunu (ECK): | am Silus Tunu, ECK.

Com. Andronico Adede: | an Andronico Adede, CKRC.

Com. Nancy Baraza: | an Nancy Baraza, CKRC.

Com. Zein Abubakar: | am Abubakar Zen, CKRC.

Hden Makone: | an Hden Makone, CKRC.

Samud Wanjohi: | an Samud Wanjohi, CKRC.

M Lemaiyan: | am (?) Lemayan, ECK.

David Kiiru: | am David Kiiru, ECK.

Danid Karao: | an Danid Karao, CKRC.

Cal. Gichuhi: | am Colond Gichuhi, CKRC.

Irene Masit: | am lrene Mast, CKRC.

Hassan Mohamed: | am Hassan Mohamed, CKRC.



Fatuma Jama: | an Fatuma Jama, CKRC.

Suleiman Chege: | am Suleéman Chege, ECK.

Jemimah Keli: Jemimah Kdli, ECK.

Com. Pastor M’ Thambu (ECK): | am Pastor M’ Thambu, ECK.

Jod Tola: | am Jod Tola, ECK.

Pauline Nyamweya: | am Pauline Nyamweya, CKRC.

Patricia Mwangi: | am Patricia Mwangi, CKRC.

Noor Awadh: | am Noor Awadh, CKRC.

Leah Symekher: | am Lesh Symekher, CKRC.

Steve Mukaindo: | am Steve Mukaindo, CKRC.

Menach Evans. | an Menach Evans, CKRC.

Jeremiah Nyegenye: | am Jeremiah Nyegenye, CKRC.

Charles Oyaya: | m Charles Oyaya, CKRC.

Com. Alice Yano: | am Alice Yano, CKRC.

Com. Mosonik arap Korir: | an Maosonik arap Korir, CKRC.

Com. Idha Salim: | think everyone has introduced himsdf or hersdlf and therefore, now we can begin the first Sesson of our

meting. Honourable Samud Kivuitu, Chair, ECK, Mrs. Abida Ali-Aroni, Chair, CKRC, Commissoners, Ladies and

Gentlemen, | want to welcome you dl to this historic get together of the two Commissons. | cdl it higtoric because indeed it is,

because in this very lagt stage of the Review Process, the two Commissons have go together in tandem to complete the
Process. Each Commission has its responghilities, but the two together complement one another and therefore, | will 1ook
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forward very much to the discussions today and tomorrow for us to chart the way forward and complete this Process that has
been going on for something like 5 years, actudly it isdightly over 4 years and just like our colleague the Bishop has told usin
his prayers, we owe the Kenyan people this new Conditution. We owe it to ourselves, we owe it to the next generations and
beyond. | do not want to make a speech, | am smply chairing this particular Session.

| do not want to waste anymore time, but as you can see from the programme, this Session is basicaly one in which the two
Chairs, the Chair of CKRC and the Chair of ECK give us ther keynote addresses. | think, that is how they were described in
the paper today and | think that is a more accurate description of what they will tdl us. Then the programme states namdy that
these are opening remarks, but without wanting further to anticipate what will be said, let me therefore ask, fird Honourable
Samud Kivuitu, Chair, CKRC-- | am sorry, Chairman, ECK, to give us his address. Honourable Kivuitu. (Laughter). | think
we have began dready to interact and be merged. (Laughter). Mheshimiwa.

SESSION ONE:

Chair: Commissioner Prof. A.l. Salim, First Vice-Chairperson, CKRC.

OPENING REMARKS
Hon. Samud M. Kivuitu, Chairman, ECK.
Commissioner Abida Ali-Aroni, Chairperson, CKRC.

Hon. Samud Kivuitu: Thank you Ambassador Sdim, the Chair of the CKRC, the Vice-Chair of CKRC, both of you, the
Vice-Chairman of the Electord Commission, Jacqueline from UNDP, Commissoners from both sides, Ladies and Gentlemen.
When you enter a plane to fly, these days one of the things you are told is to St and relax. | am trying to persuade you not to
write anything, because you just St and rdax. Sit and listen, because | am not going to say anything now which you need to
write. | think what | will say maybe you adready know, | believe you aready know. It is unfortunate that the newspapers gave
us a new responghility, because according to the programme we were to make opening remarks and not a keynote speech,
thereisabig difference.

Y ou peoplein CKRC have been trying hard, you have been able to produce a Condtitution, it does not matter who hates it or
loves it, what is important is that you did it by consultation and | think thet is a big achievement. We Kenyans owe you a lot
graitude and we should show it rather than revile you whenever something happens as if you are the ones who cdled the
people who came before you, or the people you went around seeing and taking to. | was recently in Kiev and | met an
American lawyer and he told me that it took 13 years for the Americans to have their Condtitution. They never tdl us, so that
onewasin private, 13 years for them to have a Conditution. | do not think we have done 13, | do not know, if we have it is
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very close to that, or if we have gone beyond it is not very far. So, we are trying, because sometimes when we are doing things
we try and compare oursaves with the West and with the white man and then we fed like we are inferior and one of the areas
where my teachers — 1 now blame them, but they were very nice people, otherwise | would not be speaking before you, without
their assistance - they made us believe that it was a great achievement for the white man to come to Africa, but he had to travel
dl the way - but when you imagine we aso came to Africa, we were not born in Africa, we dso came from outsde but we
never remember that, nobody reminds us that. Not only that, we actudly walked, we did not even use a ship or boat, we
walked across dl the way and you know Shaka the Zulu, where he reached, he actudly would have gone further if there was no
ocean, he was intending to go on then he was stopped by the ocean. So, Africans have achieved a lot, that was an
achievement. When you are comparing the white man, compare aso with yours, | think we have done alot.

Now, having said s0, | have no written speech for this particular Session, | have a written speech for the other Session which
will be digtributed this afternoon, but | thought | should say a few things which, to me and my Commission, fed that they are
very important for us. In the past we have had an unhappy relationship and we should not deny it, because denid is one of the
grounds on which further dissent, you know, nourishes or flourishes and you know the background, our grudge being that we
were not dlowed to make our contribution as delegates during the Conference when we had a role to play. There developed
quite a nasty feding among the Electord Commissoners, an averson for anything CKRC. That is something which could essly
hinder our work, it is something which we should work very hard to remove because it is of no good.

Despite that, we have achieved something little. At least when Judge William Mbaya was dive, jointly with his teeam and your
team, you were able to produce some Draft Referendum Regulations, maybe they were based on previous Drafts, but at least
you were able to discuss and come out with a Draft. Now, that is an achievement and a big one. We have dso been adle to
hold another medting with you previoudy and, if | remember very wedl, it was a very amicable medting. So, it is not that we
cannot work together, we can work together and we in the Commission, one area where we are very sengtive is to be
associated with any politician, whether he is a Miniger or what. That is an area where, when we see closeness between any
group with any palitician we start shying away, smply because our job isfull of polemics and fitina and we do not want to get
involved. So, it is very important that we forget the past and we seek understanding among oursalves. | think by exchanging
views here and our experience about the perspectives for the future expectations, if we do so and we continue to do so in
future, we will be able to break that barrier. | do not think it isa big barrier, | have alot of friends among you, | have no enemy
among you unless heishiding or sheis hiding. For dl | know, | have go alot of friends anong you and | think we can work
together.

| think dl we need is to recognize our role and how they mutudly meet. The making of the Congtitution through Referendum s,
as you know, the apex of freedom. | will quote a wel known palitical — was he a scientist or philosopher — I do not know the
difference, dthough | dmos did political science at the Univergity. Thomas Paine, who is known by most of you, once said in
his book, ‘ The Rights of Man”, one of the oldest books on politica science. He said, “A Condlitution is a thing antecedent to a
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Government and a Government is only the creature of a Conditution” and then he says, “A Conditution is not the act of a
Government, but of the people condituting Government. A Government without a Congtitution is power without a right”.
Placing the making of the Condtitution in the hands of the people and the only way we can refer to the people directly is a
Referendum. So, a Referendum is very important, as you dl know that very wel and for us to quarrel when we are involved in
such an important document, | think it will not be farr to this country. We al know Kenya needs a new Condtitution, there are a
few people who, | do not know, | think they are a minority who do not want a new Conditution and they are there and they
cannot cheat. We know them. a least a few have come out to show they do not want a new Conditution, or they want a
Condtitution which suits them.

The Condtitution making in this country, the history is best know by you, but it has been torturous as you know and we are now
beginning to see some little light at the end. | think it would be very good for us, a very big contribution to this country, if we
work together and be able to reach that god. Let us play the part which isleft for us, let others fal but not us. If there is any
faling let nobody say it is because the CKRC or ECK did not do ther job, we just do our job and this is the bdief in the
Commisson. In the Electora Commisson we smply say, “let us play our part”, if it is eection, lay the ground and ensure
evarything is there, what they do when they come there istheir business. If they eect adog it isthar business, | meen, they have
selected a dog, it is not our mistake, you cannot blame us for a dog being dected. So, it is the same with us, let us lay the
grounds jointly, boldly and let whatever comes out come out and the only ground we have is the Conditution is here,
wananchi, do you want it or you do not want it? My worry is, when shdl we get that Condtitution. At the moment there is only
one new Condtitution, one proposed new Conditution and until (?) that isthe one we are taking abot.

We in the Commisson, or a leest me and | am sure the mgority of my Commissoners or dl of them, | expect from this
gathering, we expect that we will be able to understand our respective roles. We aso expect to understand the different way we
work, the modus operandi, because we operate in different ways. We rarely hold workshops and seminars, but we hold a lot
of meetings with stakeholders. We do naot like workshops, because when you do this you are asked for dlowances by the
participants and they are the ones gaining. We were even asked for adlowance by Members of Parliament when we hdd a
meeting for many other people to discuss the best dectora sysem for Kenya and so, we prefer to hold meetings, we cal them
meetings. We cdl paliticians and we tdl them there is a meeting, we never cdl it a conference and set our modus operandi and
we come and talk with them and then we give them food and we go, nobody asks for anything. So, thet is one way we conduct

our consultation.

There are many areas where we differ with you. If you ask me, you are alittle bit sophisticated for us, in the way you work. We
are alittle bit down to earth in relation to the natives and so, you will forgive us, but that is our modus operandi and we are not
going to change. We found it working very wel with the wananchi and we will continue. There is a lot we will learn from you,
maybe there is a lot you will learn from us, because in the area of Civic Education | think you are superb, you are far much
ahead of us. We are hindered basicdly by finance, if we had finances we would have done better. If it was not because of
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UNDP and when | saw UNDP here | fdt very happy, dthough | aso saw it somewhere dse and we are not getting on wel
over there. (Laughter). Because we have done quite a number of projects with UNDP on Voter Education, very successful
programmes with them. Therr initid ideas, if they had been followed up by Government, even Civic Education, Voter Education
would be so easy now, we would have reached everywhere but we were let down by donors, they wanted to do an example
and then the rest can pick from there. They did the example and nobody e se picked from there.

So, we should understand one another in that way. Then, we expect to create closer cooperation as we go on in our work. We
expect that where we differ in opinions we should understand why we are diffeing and if possble, we should create a
mechanism through which we can sort out any differences which might wreak or might in any way affect our mutua relationship,
S0 that we can move forward in unison.  In the Commisson we do not like public debate on issues, particularly issues relating to
the work. We are not afraid of it, but because of the way it is twisted by the Press, is that meking a satement? We make a very
honest and, you know, useful statement and the next thing you see is the Press is putting certain figures and other things, things
we never said. The Pressisour friend, we are very close to the Media and they know it, we appreciate that without the Media
we would not be anywhere and | have dways told them that our Media here compares very wdl with the Media in very

advanced countries. ..

Tape 2

| have just come from Mdi and previoudy | was in Kiev, but those countries can never match our Media and | have been to
many parts of Africaand | know we have avery good Media, but | think it istheir training and you know, once you are trained
as a surgeon even when somebody tells you, “this eye is painful”, you want to remove the eye because you are a surgeon, but a
physdan will treat the eye with some medicine. So, maybe their training is to twig things and | can understand, because if they
are twisted the paper will find more buyers and therefore, they will get richer. So, we avoid that as much as possible, so matters
which we discuss with you, we will be very happy if we limit the amount go public debate about them, unlessit is a maiter which
isvery draightforward.

The Referendum will certainly require very good planning and that we are capable of, | have no doubt about that. | think our
experience with dections is enough for a Referendum. There is veary little | can see which is going to be in our way, whatever
thereiswe are dill looking at, but | think, wewill be able to do-- But we will have to do alot of planning and | think | will be
pleading with my fdlow Commissioners that we should accept you as partners even in the planning, so that we can share and be
able to move forward, because even when we are planning we seek Civil Society’s ideas, we seek the Political Parties idess,
we seek idess from Rdligious Organizations. | cannot see how we can fal to be with you, to consult you on these matters when
wein the law are supposed to work towards a successful Referendum. Inthe end | expect, or we expect, that you will not be
very energized, you will dl come out from here feding that you want to go, you know, it is going to be very difficult for
Honourable Wako to block us when we start moving out now and | notice he is here. We welcome you, Honourable Wako, to
the meeting, the Attorney Generd. We may not know who is Honourable Wako, he isthe Attorney Generd, these daysheis a
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litle bit blanked. (Laughter).

Fndly, our approach will be that, let us be very candid. Let us not try to hide and let us be very candid, let us be very fair in the
discussons, let us be focused on what we are discussing. Let us be objective and let us be congructive. If, in our view, we put
oursalves within those parameters, we think we will be able to come out with hdpful ideas. We will be able to move forward
and that will be very good for our country. | am not going to be with you on 15%, in the afternoon, | have to leave in the late
moming because | am attending another meeting with some people who might join UNDP as donors - dthough | understand
that term isno longer good - development partners or democracy partners, but | hope in the end, when we get the results, we
will fed energized to move forward. Tomorrow | will be able to expound alittle bit on the law, not that | know any law, but it is
there, it iswritten in that thing and when | was in the Universty many years ago, | was taught how to read a Statute and | think |
have read it carefully. | will be able to say something about the law tomorrow and that is written, you will get the paper this

afternoon.

Thank you very much for ligening to me and | hope you listened and relaxed and you did not have to write anything. Thank

you.

(Clapping).

Com. Idha Salim:  Thank you very much, Chairperson, ECK. | would like to formdly add my own welcome to the Attorney
Generd, Amos Wako, who has just joined us, but he has joined us not as the Attorney Generd but as a CKRC Commissioner.

Y ou are most welcome.

Next, | would like to introduce the Chair of CKRC, Mrs. Abida Ali-Aroni, to give us her address. | hesitate to cdl it a keynote
address, but karibu, Chair.

Com. Abida Ali-Aroni:  Thank you, Salim. Senior colleague, Chairman, Electoral Commission, Honourable Samud Kivuitu,
Commissoner Wako, Didinguished Commissoners, Electord Commission, fdlow Commissoners, CKRC, UNDP
representative, Jacqudine, gaff of the two Commission, Ladies and Gentlemen.

After the reassuring and thought provoking speech by Senior Colleague Kivuitu, | am left to wonder whether | have anything
usful to add, but you will dlow meto say a few words. On behdf of the Review Commission | am pleased to welcome dl of
you to this workshop. | dso wigh to take this opportunity to thank UNDP and particularly Jacqudine, for coming to our ad a
such short notice. Hardly a week ago we were not sure that this meeting would take place, because | think both Commissons
are not well off at this time of the year and | should say that Jacqueline was very kind to accept and consider our proposa to
UNDP. We appreciate your continued support. The Review Commission has had along desire to have this workshop with the
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Electord Commission, but as you dl know, due to various exigencies, this was not possible at an earlier time. We are glad that

itistaking place this morning and for the next few days.

Asyou are dl aware, our two Commissons formed a sub-committee that engaged severdly and came up with the idea of this
particular workshop whose objective is, 1) to discuss the mandate of the two Commissons as contained in the Amendment
Law, 204, to discuss the exiding lawv and agree on the way forward in terms of the law, to deliberate on rules and regulations
for the Referendum, to discuss areas of mutud interest and cooperation, especidly in regard to Civic and Voter Education and
to discuss the mobilization of the people and the necessary logidtics for the referendum. As a Review Commisson we expect
that this meeting will hep the two Commissons to strike the cord for working together as a team in this most important exercise.
| will, later oninmy presentation, consider approaches to teamwork building, but | would like at this stage to urge dl of us to
gpend the next few daysin frank and open discussons, so that a common approach to Referendum issues might find favour in
our two Commissons. This commondity of approach will become the foundationd stone upon which our interactions in the
coming monthswill be built on.

The road to Condtitutiond making has not been a very easy one, as we dl know, it is one that has cost lives, time, resources
and opportunities. Therefore, the Referendum to be fadilitated in the next few months is a hisoric event of tremendous
importance to our nation. It is a fulfillment of a dream that our people have held for many years and in which they have borne a
dauntless struggle. We must make sure that the Referendum succeeds, so that we may bring honour and peace to those of us
who have fdlen dong the way of the struggle, so that we might inspire the lives of the present generation and so that we might
bequeeth those after us a legacy of prosperity and a nation a peace with itsdf. |, therefore, urge dl of us here today, to
recognize the privilege in which we stand, the gravity of the issues that we are dedling with and to be ingpired by this privilege
and honour bestowed upon us.

Ladies and Gentlemen, in discussing the legd framework for the Referendum, there may be wisdom in the two Commissons
conddering some important themes in the process, some of which have received the atention of the Review Commisson in
recent deliberations. | would wish to share some of the themes with you this morning. 1), the wholeness of the Referendum
Process. The Process is an integrated whole and dthough each of the Commissions may have didinct roles to perform, these
roles should be performed harmonioudy and complementary, rather than in competition with each other. It would be necessary
for the two Commissons to work as a seamless team and to synergies the activities. Frequent and structured consultations
between the two Commissions should be put in place to address the common chalenges of the Process.

At this juncture, | wish to reassure our colleagues, our brothers and ssters at the Electord Commission, of our utmost respect
and regard towards them. We may have falled to exhibit this in the course of the Process, however, this has been our postion
nonetheless. Secondly, | would wigh to refer to the limitations, if any, of the exiding law. One cannot but appreciate that the
exiding law covering the lagt process of the Review isfar from perfect. At the Review Commission and after length discussions,
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we have resolved to move the Process forward by taking advantage of the opportunities created by the set law and to meander.
Usng the words of Professor Okoth Ogendo, “to meander through the shortcoming, if any, to enable our country achieve this
long awaited Condtitution”. Proposals for subgtantiad legd changes are likdy to introduce controversy in the remaining phase of
the Process and needless to say, we may prolong it even further. We have consdered the politicd mood and as much as the
Congtitution Making is a politica process, cognizance should be taken of the fact that the country is moving forward and we
may need to take advantage of the current politicd mood and goodwill by making preparations that will move the Process

forward.

The other issue that is important is the time factor and we do redlize that there are a number of activities that must be executed
within a very short span. The two Commissons should utilize, in my view, the available time in laying strategies that would
endble us dffidently and professondly perform our respective mandate. | propose that a time specific action plan to ded with
the outstanding issues between the two Commissions should be adopted and followed to the | etter.

Ladies and Gentlemen, in my considered opinion, our two Commissions need to work as a team in order to discharge the
nationa duty ahead of us. We have no choice. Let usforgive each other for any past mistakes, omissons or Commissons. Let
us together, consder the best possible way to discharge our respective mandate, let us assst each other by conaulting and
advisng each other where necessary. Let us complement each other where we can, let us not blame, accuse or focus on
weaknesses. It ismy humble view as well, that together we mugt see how, 1), we can have a frame of mind and heart that seeks
to put the nationd interest above dl others. 2), seek solutions based on mutud agreement. 3), build a relationship based on
mutud trust. Our engagement at the moment is based on law or no trust at dl. Let us build a rdationship of mutud trust and
respect. Let us build confidence in each other, cooperate rather than appear to be in competition with one another. Let us seek
the totdity rather than the dichotomy of things. Let us remember that the dternative that arises from consultations is the better
and higher dternative.

Colleagues, this workshop and the entire Condtitutional Process, is part of the tremendous learning opportunity that we who
have been part of the Review Process have had. It isin this spirit that the chalenges that will confront the two Commissonsin
their respective responshilities, should be taken. This Referendum is the first for our country and the two Commissions should
seek to set alegacy for the future. To st this legacy we mugt be courageous, patriotic and faithful in discharging our respective
tasks.

Thank you, Ladies and Gentlemen, and | wish you a successful deliberation and have a good day .

(Clapping).

Com. Idha Salim:  Thank you very much, Abida, and | think, the important conclusion to draw from the two addresses is that
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the two Commissions are very much for working together. It is most encouraging and we redlly look forward to the discussons
that will follow this particular Sesson and even more so, looking forward to the last Sesson of the way forward, which | am

sure, will come up with very strong recommendations for working as a team.

Now, | would like to finish this particular Sesson. | would like to introduce to you, to give a few words, Jacqueine Olweyo,
gtting at this table next to the Chair of ECK. Asyou have heard from both speeches of the two Chairs, UNDP, for whom she
isthe Deputy Resident Representative, have been very good friends of the two Commissons. | can only speak more out of
knowledge for ECK and more so, even parochidly, for CEPIC, within the CKRC and say that UNDP have been a very, very
good friend of the Process from the beginning. If you like, they have so far been one of the unsung hero’s of the Process. They
have given us a tremendous amount of support, finenda as wdl as in terms of equipment. The Conference, for one, at Bomas
was largdly, in terms of communication, assisted by UNDP. So, | think | would like to ask her to greet us and say a few words
to us. Jacqueline.

Jacqueline Olweya: Thank you, Chair. The Chairperson of the Electord Commisson of Kenya, Honourable Samue
Kivuitu, the Chairperson of CKRC, Mrs. Abida Ali-Aroni, the Attorney Generd of the Republic of Kenya, Honourable Amos
Wako, Diginguished Commissioners, Ladies and Gentlemen.

Indeed, it is my greet pleasure to be with you here today, but more so, to convey the commitment of UNDP to this Process.
UNDP recognizes the critica role that your two respective inditutions have to play in this country. UNDP aso recognizes the
mammoth task and the chalenges that lie ahead of you in your respective inditutions as you try to support the development
process in this country. We do aso recognize the complementary nature of your respective mandates, more so as you endeavor
to provide a new Condtitution to this country. It isin view of this recognition that UNDP is committed to provide support to
your respective inditutions in your respective mandates, but aso to support you in this joint endeavor as you work toward
findizing the long journey for giving this country a new Congtitution.

We appreciate the recognition that you have given to usin terms of the support that we do continue to provide to you and it isin
view of that, that a a very short notice we were able to provide support to this particular workshop. The reason that | am
actudly hereisto try and pick up from your discussons some of the possible areas in which UNDP can continue to support
you. | hope that | will be able to get timein the course of the day, since | will be leaving by the end of the day, to discuss with
the two Commissions, that is the Electord Commission of Kenya as wel as CKRC, on the possible support that UNDP can
offer to your indtitutions individudly, but aso to your inditutions in a complementary manner, in the Process that you have just
initiated today. | hope that maybe over lunch or a a particular time, so that |1 do not in any way, interfere with the programme
that you have ahead of you. If the Chairpersons could kindly give me some of your officers that | could possibly discuss with,
then when | go back to the office | can come up with a comprehensive project, which again, we will share with yoursalves for
your input, on UNDPs support. | wish you dl the best in your deliberations and in the huge task that you have ahead of you.
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Thank you.

(Clapping).

Com. Idha Salim:  Thank you very much, Jacqueline, and dso for the offer to help usin this very, very lagt stage of our work.
And with that, we finish this particular Session and | now invite you for a cup of coffee or tea just outsde this hdl. Thank you.
We have just a quarter of an hour for the tea and coffee.

The Meeting broke for tea at 10.15 am.

Tape3
The Meeting resumed after tea break at 10.30 am.

SESSION TWO.

Chair: Commissioner Habel Nyamu, ECK

Background to the Referendum

* Overview of the history of the Referendum in the Congtitutional Review Process.

Commissoner Prof. H.W.O. Okoth Ogendo,Vice-Chairperson, CKRC.

Com. Habd Nyamu, (ECK): Attention, attention! | do not want to be blamed for lateness between now and the end of the
day. We are dready 15 minutes late and | want to open the second Session.

We are supposed to lisen to the background of the Referendum. It is going to be based on an Overview of the higtory of the
Referendum in the Conditutional Review Process. My disappointment is that Professor Okoth Ogendo, is going to only talk
about the overview. My education tdls me there is under view, middle view and then we come to the overview. (Laughter).

So, | an going to ask the Professor to try and attempt and endeavour to say something about the under view, middle view and
then come to the overview, because a lot of us have not come across this work in our schooling. So, Professor, you are

welcome to tackle the three suggested approaches. Thank you.

Com. Okoth Ogendo: Thank you very much, Habel. | am never very good at undressing things. (Laughter). Therefore,
when Habe is asking me to talk about under and over and middle, (Laughter) the graphic presentation is a little overwheming,
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but 1 will see how far | can get.

About one and a hdf years ago, a avenue not very far from here, the CKRC organized a workshop on the Referendum, a a
time when we were not even certain that there would be a Referendum. At that mesting it was my privilege to address the
workshop on the Referendum as an ingtrument of decison making and arising from the state of the law at the time, there was of
course, uncertainty as to whether we would have a Referendum at dl, but it was important for us, as Commissoners, to
understand what a Referendum s, its nature, its function and its consequences. On that occasion | noted that a Referendum is a
procedure through which citizens conscioudy accept or rgect changes from one ingrument of governance to another through
the process of voting. The vating, however, isusudly in terms of a very smple choice, a choice between a yes vote or ano vote
and of course, it is not my concern a this stage to indicate whether or not that kind of smple choice - or you might even say
amplidic choice - truly give you the views of the people.

But, Referenda as ingruments of decison-making have dways been haled as a form of direct democracy, because the
Referendum alows citizens to express their opinion on what dearly is a critical nationd issues and that is on change of a
Condtitutiond structure, or insrument of governance. Philosophicaly, it is aways presumed that participation by citizens on 4l
matters of governance would reved the generd will of the people and therefore, it is important as a process for the
consolidation of democracy and therefore, that the Referendum is an important insrument of determining or effecting that will.
But, we want to understand that athough the Referendum is unique and it isimportant and dthough the use of the Referenda has
been growing in recent times, the Referendum as an indrument of direct democracy is not a common occurrence, expect
perhaps in countries like Switzerland, where the Referendum is held very often. In most other countries the Referendum is a
sective exercise, | have looked at the more than 230 Condtitutions that are in existence today and | can tdl you, that in no
more than 30 countries have Referenda been held. We know of some of the older democracies thet ingsted on Referenda, like
France, Denmark, Irdand and more recently Rwanda. Uganda has had some kind of Referendum and Zimbabwe, but
gengdly, the Referendum aways occurs in very specid circumstances. It is usudly cdled for where there is fundamentd

change, or where there are issues which cut across the palitical and culturd divide, or where broad ditizen agreement is required

for purposes of legitimecy.

Thevast mgority of exising Conditutions, however, draw their legitimacy from diverse meta-Condtitutiond principles and not
just from the Referendum and those principles indude enactment in accordance with the rules of change specified in exising
Condtitutions, the peaceful revolution if you like, which dso is very rare. A vast mgority of Conditutions draw their legitimacy
from revolutionary action and in Africa, such action has included coups and insurrections leading to the overthrow of avilian
authority and in some cases, Condtitutions have drawn their legitimacy from impostion by a foregn power. The present German
basic lawv was an imposition, as is the current Japanese Condtitution. The question, of course, that one must wonder is whether
aone day exercise, which is what a Referendum will involve, can redly confer legitimacy for dl time for such a fundamenta
process as Conditution making. When | spoke one and a hdf years ago, | cautioned and | want to repeat now, that a
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Referendum, if not well managed, could be counter productive. Apart from the Referendum being an expensve exercise, the
frequent use of Referenda can have consequences that are counter productive to the process of democracy, because what it
might do isto undermine indtitutions of representative governance, for example, we operate under the theory that Parliament is
the representative of the people, if you have to go beyond Parliament back to the people, it might indicate that our own fath in
those representative inditutions is less then satisfactory.

You can aso invite a Stuation where the Referendum leads to mgoritarian dictatorship. If you subjected a minority issue to a
Referendum you might end up with a Stuation where the mgority dictate what ought to happen. It can dso lead to protracted
disputes as to the consequences that arise from a Referendum. Therefore, there is red danger that the Referendum needs to be
veary carefully conducted and when to go for a Referendum becomes a very specid matter for consideration. There may aso be
questions of the legdity of the process itsdf, or even its Condtitutiondity. There are circumstances, as we have observed, most
recently in France and in the Netherlands, that when people go to vote for the Referendum, the result may be heavily influenced
by irrdevant factors, rather than on the Congtitutiona question that is put before the people. What happens on palling day may
be more important than the merits or the subgtantive merits of the issue that people are voting for, because a Referendum
sometimes tends to be a verdict on the performance of the Government of the day and on the day that the vote is taken voters
may choose yes or no to a new Conditution, not on the merits of the Conditution itsdf, but depending on the side tha the
Government favours or does not favour. They may aso vote as a Sgn of gpprova or disapprova, on the performance of the
Government or its role in the Congtitution Making Process. In other words, when people go to the Referendum, it may be
amply an occasion for the public to vent ther fedings, or their anger, or their likes and didikes of the regime that isin existence
a the time, rather than making rationd choices of the substance of whét is before them.

But, those were views, which | gave a atime when we were not clear that the Referendum would come to pass in this country.
That is no longer the case today, thanks you might say, to the ruling in the Timothy Njoya case, the Referendum has now
become inevitable. When this case came out, some of you may be aware that | argued strongly tha that judgement was
probably unnecessary and in some cases, as questions of jurigorudentia principle was wrong. That stage has now been
superseded by the fact that we do have an Act of Parliament, number 9 of 2004 that purports to incorporate the basic principle
of Referendum as part of a Condtitution Making Process. Therefore, today when discussing the Referendum as a device of
Condtitution Making, we have to look at that legidaion and ask ourselves whether it provides an adequate indrument for the
purposes for which it was enacted, which is to permit the people to put their imprimatur on the Congitution Making Process as
thefind stage, the condtitutive stage of decision meking in this very long drawn out exercise.

| am not, mysdf, going to discuss the merits of that legidation, | think by the time we finish this workshop we will have explored
dl those particular questions. | only want to remind you that that device, the device which is now in Act number 9 of 2004, was
congdered. It is not asif Ringera suddenly reminded Parliament that the Referendum was an important issue, it was considered,
Parliament at various points considered it and if you look at the higtory of Cap.3(A), now you see the Referendum, now you
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don’t, depending on the different sides that were taken in the, perhaps, never ending battle over control of the Conditution
Making Process and | have had occasion to talk about the cycles of control and the demands for control, not merdy of the
Process, but of the Commission, of its outcome, of its consequences and the Referendum was one way in which Wanjiku kept
coming in and out of the Process. The origind Review Act, as you remember, number 13 of 1997, did not provide for a
Referendum and that Act, as you dso will remember, received the remarkable feat of being amended even before it came into
operation. But, now we now that in Kenya, amending legidaion before it comes into operation is not that unusud, it has
happened many other times before. 1t shows you, perhaps, the kind of philosophicad confusion, which our Legidaive am of

Government occasionaly — no, not occasiondly — often undergoes.

Although the legidation was assented to in November of '97, the operation of that legidaion did not commence until a year
later in December *98, but that was after widespread concerns that the Condtitutional Review Process, which was envisaged
under the origind Act, would be greetly controlled by the Executive am of Government and a that time, the debate was that it
was necessary to free the Conditution Making Process from the Executive so that it could be truly people driven and people
driven at large and dso through their representatives in Parliament.  The legidaion, therefore, went through a number of other
amendments, one of them was number 6 of 1998. That legidation, that amendment of 98 provided for important decisons of
what was then being cdled the nationd forum, to be arrived at by a two-thirds mgority of the members where there was no
unanimity and then the Chairperson of the Commisson was to forward the Draft Bill as adopted by the forum, to the Attorney
Generd for introduction into the Nationa Assembly. It remained unclear in what form and under what procedure the Nationd
Assembly was expected to dispose of the Draft Bill, but Parliament was conceived of, or conceptualized as the find decision
meaker in terms of the enactment of a new Condtitution.

In 2000, the Referendum made its fird appearance under the Conditution of Kenya Review Amendment Act of that year,
number 5, and a new Section 28 now provided that after, what was now renamed the Nationa Conference as opposed to the
forum, had met, the Commisson would consider the Draft Bill as adopted by the Conference and on the basis of the Draft Bill,
findize its report and the Draft Bill itsdf. This particular amendment gave the Commisson the discretion to decide whether to
submit the Dreft Bill directly to the Attorney Generd, or to take that Draft Bill to the people of Kenya for decison a the
Referendum. There was no guidance as to the conditions under which the Commisson would decide to go to the Attorney
Generd or go to the people. The Act merdly placed that very onerous burden at the discretion of the Commisson. An approval
of the Draft Bill at the Referendum, or indeed, rgjection of the Draft Bill a the Referendum did not, under that legidation, kill or
necessrily give find legitimacy to the Bill. After that Referendum, the Commisson dill had to take that Bill to the Attorney
Generd and submit it to the National Assembly.

Now, in many other countries, if you look at the Condtitution of Maawi for example, what it providesisthat, if a matter is taken
to a Referendum and the Referendum votes afirmativedy on it, it goes back to the Nationa Assembly, but the Nationa
Assembly mugt pass it. That is what the Mdawi Conditution says. If the Referendum says no and it goes to the Nationa
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As=mbly, the Nationa Assembly must reject it. We did not have that happy Stuation where the Legiddive process had darity
on that matter. Now, the amendment of 2001, number 2 of 2001, is the one that provided that any question on a proposal for
indusion in the Condtitution, needed to be carried by at least two thirds of the members of the Nationd Conference. If the
proposal was not supported by a two thirds vote, but was not opposed by one third or more of dl the members of the
Conference, then afurther vote could be taken and in that further vote, it was provided that the members of the Assembly could
agree on whether or not —again, by another two thirds mgority —to send the matter to a Referendum and it would only indicate
here that when the Conference was over, not a Sngle issue was referred to a Referendum. In other words, in terms of the
voting, two thirds, present and vating, dl aspects of the Draft Bill were approved by the Nationd Conference and it is a that
point, that the Ringera judgment came like aton of bricks on the Conditution Making Process, before the Commisson was able
to submit the Bill to the Attorney Generd.

Now, the common denominator of dl the provisions rdaing to the Referendum in the various amendments of the Act that were
looked at, was that they provided for an optiond non-binding Referendum, dl the provisons of the Referendum were
predicated on the understanding that the Condtitutiond Review Process could not bring a new Congdtitutiond dispensation,
otherwise through the indrumentdity of Parliament and Parliament had dways assumed that it could bring in a new Condtitution
by virtue of the amending power in Section 47 and | have noted before, that many other countries in the Commonwedth have
brought in whole new Condtitutions usng provisons that are Smilar to Section 47. The Ringera judgment or the Njoya judgment
challenges that postion by saying, (A), that the people of Kenya have a collective right to make a new Condlitution and thet
Parliament cannot bring in a new Condtitution merely by amending the exising Condtitution.

Now, the mogt, perhaps, dgnificant difficulty occasoned by that ruling, is that it digplaces the basic premise on which the
Review Act was predicated, which was that we could have a new Conditution by usng the rules of change that are in the
current Condtitution. Now, it is that judgment which has gone into the drafting of Act number 9 of 2004, which is sometimes
cdled the Consensus Act. My caution is that reading that legidation together with the judgment, one mus dill go back to the
fallowing jurigorudential position. Number one, that a new Conditution — a legitimate new Condtitution — to come into effect
otherwise than through a revolution and | am taking about revolution in terms of a complete bresk with the exiging
Conditutiona order. A new Condtitution will require, or rather, should draw its legitimacy from the present Condtitutiona order,
the Referendum legidation then would define the conditions under which that Congtitutiona order that permits a Referendum, is
implemented and that there would be infrastructure for that particular purpose.

What we have at the moment, therefore, is a Stuation where we are preparing for a Referendum, with what the court says is an
important and fundamentd last stage in the Condtitution Making Process, without a clear and logicd link with the provisons of
the present Congdtitution. The questions that we will need to ask at this mesting, is whether we can indeed, produce a legitimate
Condtitution. We can produce a Conditution but whether we can produce a legitimate Conditution without a clear and
necessary link with the current Condtitutiona order. But that, perhaps, is an issue which we cannot resolve a this particular
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mesting, it is perfectly possible and in the language of palitics - if | might offer you an dlive branch on this one - if we were to
proceed with the Referendum and conclude it in circumstances where it is clear to everybody that the current Congtitution has
no link with the process that we are indicating, then we might say that what we are now engaged in, is a truly revolutionary
process. The problem will be that at the end of the day when the Presdent says that the people have enacted a new
Congtitution and he is holding the new Conditution with the right hand and the old Condtitution in the Ieft, will he have the
courage to throw the old Condtitution in the dustbin and will the people accept it? That isthe dlive branch that | am throwing to
everybody, tha dearly, if we do not make that necessary link, then let us undersand that we are involved in a truly
revolutionary course of action for this country.

Tape4

The success of the Referendum will require close atention to a number of things, most of them are logidtic. Clearly, | have
talked about the unassailable Condtitutiond and Legidative framework, finances we will discuss, the way in which the questions
will be framed, we will  (?) and the question of Civic Education for the Referendum. There will be a period of campagns
invalving issues of digihility to vote, voter regigration, personne etc, which the Electord Commisson, | believe, will address.

Hndly, if the Referendum is to be successful and | am suggedting to you as a lawyer, tha the course of action we are on now,
the path we are on now is a revolutionary path, it is a path of discontinuity with the current Congtitution unless we change the
law to make that connection. The people must see the need for the process, they mugt believe that the process has integrity and
that process itsdf mugt lead truly to legitimacy that lies, not in the current Condtitution, but legitimacy that comes from broad
acceptance by the people themsdves. That, to me, isthe only way inwhich | am able, inmy own mind, to meander through the
law. Thank you very much, Ladies and Gentlemen.

(Clapping).

Com. Habd Nyamu, (ECK): Thank you very much, Professor. | think, as you said at the beginning, this may wel be an
overview to the Referendum, as far as the Professor is concerned. To many of usin the ECK, it is a very deep affar, because

we have never concerned oursalves with that area of our study.

Thank you very much, Professor, for your good paper. We are now a 11.00 am. some of us who went to school and went
through alowed the school aso to go through us, which means we should - as far as | am Chairing this - stop and dlow the next
Sesson and forego the Plenary discussion. Unless | am moderated by the Chair on my right to disregard thet rule, | am tempted
to stop there and dlow the next Session to continue because school went through me. (Laughter).

(Consultations between Com. Habel Nyamu and the Chairperson, CKRC, Com. Abida Ali-Aroni).
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Com. Habd Nyamu, (ECK): | am advised by the Chair of CKRC that because the paper may be deeper than dot of us
expected, people are free to seek darification for afew minutes before the next Session. So, darification, Ambassador.

Com. J.B. Tumwa, (ECK): Yes. Professor, you talked about revolutionary action, my Smple question is, can we legdize that
revolutionary action so that we have an acceptable Referendum?

Com. Habd Nyamu, (ECK): Before the Professor answers, what Professor talked about is law. If you tak to a geographer
like me, there was a term caled uncontinuity, which was more friendlier. Uncontinuity isthis layer of rocks divided by a different

layer and another one and they continue to grow together, but yours is discontinuity, which is a very dangerous thing. Professor.

Com. Okoth Ogendo: Thisis something that has been in public debate for a very long time. Why are we teking a route where
many lawyers — | want to say many, | was going to say most, but | want to say many lawyers — believe that without a link to the
current insrument, we are on a course that is open to chdlenge and just as the Ringera ruling chalenged the assumption that
Section 47 can produce a new Condtitution, it is very, very likdy tha this particular course of action can be fundamentaly
chdlenged in the courts and indeed, there are numerous cases now in court chalenging this process precisaly on that point and |
have sad before, tha there are very, very smple ways of seding that loophole. One, is to entrench the entire process in the
Condtitution so it becomes a Condtitutional Process. The other it to enact the Consensus Bill as a Condtitutiond Amendmernt,
what Parliament would be doing is amending the Congtitution, but to say that a Referendum is fundamental and then to say that
there will be a process for that Referendum, so that the old Condtitution produces the new Condtitution.

But | have dso said, | am defining revolution as change which violates the rules of change in the present Congtitutiona order and
my view, as many of my colleagues know, is that this particular course of action will lead to change that violates the rules of
change in the present Condtitution in the present Conditution and therefore, ultimatdly it is a revolutionary act and being a
revolutionary act will depend ultimatdy on whether or not there are chdlenges and so on and if you read the Ringera judgment,
Ringeraisimplying that Act number 5 of 1969, which isthe basis of the current Condtitution, was itsdf aviolaion of the exising
Condtitution. But then Ringera says that nobody chdlenged it and we have accepted it and therefore, we have a Conditution
based on what was probably an un-Condtitutional Act. The question is, isit paliticaly prudent for usto correct that mistake? Or
should we proceed and hope that at the end of the day, whatever new document we have, will be accepted as the Conditution
of Kenya and that the current Condtitution will die anatural death through disuse.

As we congder that, let us remember what at least one country in Africa has gone through, which is Paul Ibeya’s country,
Cameroon. They are technicdly operaing under two different Congtitutions and if Ibeya does not like the old Condtitution he
uses the new one. | do not think we want to be in that kind of untidy Stuation, but as | say, and | think my colleagues will hear
me say thisfor the firg time, we can proceed dong this revolutionary path and face the test later. The bettle with the courts, the
battle with the people. Thank you.
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Com. Kavetsa Adagala: Thank you. It is aways good to ligen to Professor with the depth of thinking, maybe we will have to
read the paper. We have been taking about a paradigm shift, which is the same as that revolutionary, well, to me it is the same,
| do not know if too you it is the same, but there is a paradigm shift. A revolution in the thinking and going from one leve to
another, or even from one Stugtion to another, which would be completdly different. | do not know how you do it in legd terms

and | think that iswhat you were referencing on.

Thisterm, ‘ meandering through the law’, it is very poetic, as a literature person | am drawn toit. It isin poetry, we do that, but |
do not know what it meansin terms of law. Today it has been said two times, it has been said a couple of other times in other
fora, what does it mean? ‘ Meandering through the law’. What are the implications, let me say that, not what does it mean. What
are the implications?

Com. Okoth Ogendo: Y ou know, eventudly the political process will determine where the loopholes are, where the exits are
and how to close it. | think as technicians, as people who are supposed to move the process forward, | think ‘meandering
through’ is saying, the paliticians are tdling you, thisis the law make the best out of it, and if you cannot make the best out of it,
we tdl| the paliticians, we cannot make the best out of it, if you think you can, then you have to find the best way of doing with a
bad thing, if you like and | think, we are in a Stuation where the paliticians are not likdy to ligen to us and therefore, as people
with the obligation to move this particular process forward, we may have to arm oursdves with the ability. Shal 1 say meander
or muddle through? Whatever. (Laughter).

Com. Habd Nyamu, (ECK): | would like to dlow two ECK darifications in the form of questions, to CKRC and then we
break there. We have dready had one on each sde. ECK, ECK, that is two, Kangu and Hassan from the other side. Those
four and then we close. dl right, yes, Lopokoaiyit.

Com. Edward L opokaiyit, (ECK): Thank you, Mr. Chairman and thank you, Professor. When Professor talks of revolution
in Africa, it tends to worry other people’sminds, but you say it is a revolution of mind.

What | wanted to find out is, what are the strengths and the weaknesses in law, of the process we are underteking caled
Referendum and when you talk about the meandering, or any other language, trying to reach the end, trying to jump over the big
river, or something like that. Which direction in law do you think the process can survive through or go across to the other end?
Thank you.

Com. Habd Nyamu, (ECK): Let usask dl of them and Professor will answer them together. Next ECK, Jura. And say your

name o that the Press--
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Com. Henry Jura, (ECK): Thank you very much, Mr. Chairman. My name is Henry Jura, Commissioner, ECK. Professor,
you have given avery scary example of Cameroon, a country with two Congtitutions and as you say, the President can choose
to use one or the other depending on the circumstances, on what he wants to achieve and of course, you said probably thet is
where we are. Our Chairman was recently in Cameroon and | read his report, very interesing, but then, my question is,
definitdy Kenyanswill not want to beinthat kind of cross road stuation. One would therefore - and | think this is the begging
guestion - what isthe way out for lawyers, Conditutiond and otherwise, should be able to tdl us and that would meet with the
politics of the land today? Thank you very much.

Com. Hable Nyamu, (ECK): Mr. Kangu. Commissoner Kangu, please. Thank you.

Com. Mutakha Kangu: Thank you. Minewill be a comment and then, of course, on darification. At the levd of comment, |
would like to say that | think the country is agreed and many people in fact, that this law as it stands is un-Condtitution. The
politicians themsalves agreed except that the politics of that time were thet they feared that they might not be able to secure the
65% in Parliament to amend the current Condtitution, but the truth is, that they dl know that thislaw is un-Conditutiona without
an amendment to the current Conglitution. The Attorney Generd is here, he advised the Parliamentary Select Committes, thet in
fact, if for nothing else, a least for the avoidance of doubt, we mus amend the current Conditution so as to provide a
framework, a Congtitutiond framework for the Referendum to be hed and | like my story of the Luyha chamdeon. This Act
will not kill the current Congtitution as it produces the new one. The consequence is that we shdl end up with two Condtitutions

in place.

The Luyha chamdeon, it is said, when it wants to give birth, the mother bursts and dies for the child to move on, but the mother
mugt carry the pregnancy before it findly burdts, to give birth to the child and the theory and philosophy of the Luyha chameeon
isthat, the child chamdeon is s jedous, it cannot occupy the same territory with the mother chameleon at the same time. So,
the mother mugt die for the child to start living and that is how a supreme Condtitution is. It is so jedlous, it cannot occupy the
same territory with another, at the same time. One mugt die for the other to take space. Now, the problem we have is that
Ringera has told us through the amendment Clause, we cannot kill the current Condtitution and introduce a new one and the
point is that snce our Congtitution does not have a Clause for replacement, it only has a Clause for amendment, we must amend
that Condtitution to now indude a Clause for replacement and it is tha Clause that will say, this is how, as a supreme
Condtitution, | am going to be replaced. Without fallowing this procedure, | cannot be replaced, o thisis how you replace me.

So, my position--

Com. Hable Nyamu, (ECK): Can you make it short?

Com. Mutakha Kangu: Okay, | will be finishing. The point then is that, Professor said that the palitics are such that we may
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not be able to get the amendment, so we have to meander through. But, | want to say that those palitics have changed now, we
are now being told that they are together and working together. Now, if they are genuindy working together, we mus take the
responsbility and tdl the nation, can you seize on the window of the opportunity when you are working together to provide the
correct framework for ddivering a proper Condtitution, because if we do not do that, if the Judges will be unhappy with the new
Condtitution, someone will go to court and they will declare the old Condtitution was never extinguished and it is the one in

place. We will bein amess.

Com. Hable Nyamu, (ECK): Okay, Commissoner Hassan.

Com. Ahmed Hassan: Thank you, Mr. Chairman. | have been advised that chameeons are reptiles, they lay eggs, they do
not-- (Laughter). Unlessitis the Luyha only one which gives birth. But, to go back to the comments of the guru, | think he
has mentioned the fact that we are going through a revolutionary route and | am wondering whether it is right then, to subject
this revolutionary route to the exiding routes of change. What did the Ringeraruling say? | think we dl know that both the last
two speakers, Kangu and Okoth, had made very strong objections to that ruling and | think their views are know and when the
Ringeraruling was made, | think apart from what the Professor said, it is very clear again, he set the stage for this revolutionary
route and | think, perhaps — we do not have the ruling here — but if we could remind ourselves of what is sad, it is tha the
people are sovereign and supreme in the Congtitution Making Process and that Parliament had no power to enact a new
Condtitution for the people of Kenya, that this power lays with the people of Kenya and they can exercise this powers through a
Referendum or through a Condtitutiond Assembly. It aso sad that, this power is primordid, it pre-exists the Condtitution, it
does not require any texturization in any law, that is that you cannot write it in the Congtitution or an Act of Parliament. In fact, if
we followed that ruling logicdly, the people could meet in Korogosho and gill make a Condtitution. There was no need to
amend the Condtitution, there was no need to enact an Act of Parliament, it says that power was primordid, it pre-existed the
Condtitution.

But again, it says that there was no problem in Parliament passing an Act of Parliament to facilitate the exercise of this power by
the people. So, if we can view this Consensus Act as a law which is meant to facilitate that primordia power, whet is the
problem with that, Professor? Maybe we could be educated and perhaps- Because, if we fallow through this route of cdling
it a meandering, | think we are bringing a problem rather than being a solution and | do not think here, as two inditutions which
are vested with this very important duty of delivering a Condtitution for Kenyan, to start putting roadblocks and problems in the
process. We should leave that to reform activigts and Civil Society activists, who have dready gone to court, who are aready in
court. They have filed three separate suits and this argument that you are meking is probably going to be made there. So, | do
nat think it isin our postion now, to redly start arguing with these points. Thank you.

Com. Hable Nyamu, (ECK): Thank you. The Chair, CKRC, would like darification.
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Com. Abida Ali-Aroni: Thank you, Chair. | share the same sentiments with Hassan and | would like Professor Okoth
Ogendo to darify this. On theissue of us having two Condtitutions at the end of the day, the Draft Conditution in Article 3.10
tdls us about the effective date of the new Condtitution. Section 3.1.1 talks about repeding of the old Congtitution. Don’t you
think that we have cured that problem in the new Dréft, so that as soon as the President ascends, the new Condiitution takes
effect and the fear that we may have two Congtitutions is therefore unfounded? Thank you.

Com. Hable Nyamu, (ECK): In order for justice to be our defender and our shidd, | want to ask whether the Chairman,
ECK, would a0 like a dlarification?

Com. Samue Kivuitu: In order to recognize your Chairmanship. (Laughter). | can only say thet it is a very novd ides, |
had not thought about it, but what | see is that if it be vdid and it could be vdid, it should mean the whole exercise, snce you
dtarted this Conditutiona Review, was meandering and of no use, becausethe  (?) will gill remain there. It has been there dl
these years we have been spending money and something ought to have been done.

Com. Okoth Ogendo: L& me dart by reminding my colleegue, Hassan, that the Ringera judgment does not say tha
Paliament has to do anything. There is nowherein tha judgment that it tdls Parliament, go and pass legidation to facilitate this
ruling. It is a declaratory judgment and part of the problem with the Ringera judgment is that it gives ingructions to nobody. Y et,
Parliament then decided to pass the Consensus Act, they could have done better and | gill hold the position that evenif dl these
arguments that are being presented by my Chair and by Hassan, are correct, it is a much more superior process to have
proceeded through a Condtitutional amendment. That is what was agreed, there was a time when the Minigter for Justice and
Congtitutiona Affairs published a Bill to amend the Condtitution. The CKRC itsdf, a one point, advised the Minider to do
precisgly the same. These arguments have been changing, the reason they have been changing is because the political games that
everybody has been playing has been changing. It has nothing to do with drict jurisorudentia principle, but you see,
Condiitutions are not made like-- It isnot a textbook exercise and I, for one, will tdl you that the vast mgority of Congtitutions
that are made on this earth and epecidly in Africa, arein violation of exiding Congtitutions and | am on record as having said, if
you cannot do it in Parliament, that primordid right can be exercised in the streets and in Korogosho, to quote Hassan. | would
have no problem with the people in Korogosho rising up, going into the streets and saying, this is the Condtitution of Kenya,
subduing everybody, or indeed, what Obote did in 1966, (?) Paliament and said, this is the Conditution and you proceed
with it.

Tape 5

So, revolutionary changes, arevolution is a basis for changein law. If you can do it without a revolution, fine, but let us be clear
thet that is what we are doing and pretending that dl that Parliament is doing is providing procedure for legd change is, to me,
not a proper interpretation, either of the Ringeraruling or of the Condiitutiona principles that we are deding with. My problem
with the Consensus Act isthat it isthat Act that says that there will be a new Condtitution and | keep wondering to mysdf, can

29



an Act of Parliament reped the Conditution in respect of which it was made? And some of these technica questions are
important to me as a teacher. As a student, as a dtizen in this country, it redly does not bother me if at the end of the day
Kenyans say, that even though you may have violated the exiding Congtitution, we are prepared to throw it in the dustbin and
thisis going to be our new Condtitution, but let us understand thet that is where we are going. Thank you.

Com. Hable Nyamu, (ECK): Thank you very much. Time is over. Thank you very much, Professor, for answering those
difficult questions, thank you for dlowing an explanatory area. We are now-- Timeis over, Mr, sorry, Commissoner. We now
have to vacate - some of uswho are Chair - vacate and dlow the next-- No,please, Commissioner, you know we are friends,
no, no, I am on the Chair, you cannot transgress dl over me. Thank you very much to dl of you who have contributed. We will

now alow the next Session to take place. Thank you. (Clapping).

SESSION THREE

Chair: Commissioner |brahim Lethome, CKRC

Comparative Referendum Experiences

Commissioner Dr. Mosonik arap Korir, CKRC

Commissoner Kihara Muttu, ECK

Com. Ibrahim Lethome: Fdlow Commissioners, good morning. Good morning?

Response: Good Morning.

Com. Ibrahim Lethome:  Yes, thank you. Welcome to the third Session this morning. We have eaten into hdf an hour of this

Session, we were supposed to proceed from 11.00 am. to 1.00 p.m. so do not be surprised if we eat into the lunch hour, we

might egt into it for thirty minutes, to do judtice to this Session.

WEell, we have heard that a Referendum is not a common occurrence, it is only held in specid circumstances. We are about to

face a Referendum for the fird time as a country, but again, we have been told it has been hdd esewhere, so we shdl not be

reinventing the whed. We have experiences from other countries across the border, within Africa we have Rwanda and

Uganda, so we have countries with the experience of holding Referenda.
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Now, | have two Gentlemen with me here, that isDr. Mosonik arap Korir, Commissioner, CKRC and Commissoner Kihara
Muttu, ECK. Is he here? Welcome here, Commissoner Kihara Muttu. So, between the two Gentlemen, we should be gble to
see what experiences we can borrow from other countries. The topic is ‘ Comparative Referendum Experience’ and | think |
want to begin with the Gentleman on my right, Commissioner Dr. Mosonik arap Korir, and | want to gpologize on his behdf, he
isnot feding very well, so do not be surprised if he walks out immediady after he presents his paper. | think | will give you--
Is haf an hour enough for you, Dr.? yes, heistdling me that hdf an hour is more than enough for him and then after that, we will
go to Commissoner Kihara Muttu, ECK, then we will have an opportunity for Plenary discusson before we break for lunch.
Dr. Mosonik.

Com. Mosonik arap Korir: Ladies and Gentlemen, it ismy pleasure to present to you some notes | made on the topic that as
mentioned by the Chair of the Session, Commissioner Ibrahim Lethome. In many respects, when the guru has spoken-- In fact,
it should be the other way round, that the student’s fird talk and then the guru can make the necessary corrections.  But, my
presentation was based on the assumption that we are going to the Referendum, that there is a law in place which is the basis
for going to the Referendum and that, therefore, we need to draw |essons from others wherever necessary in respect of various
issues, which | shal mention.

It has been said dready by Prof. that there have been not so many Referenda globdly or higtoricdly, but | have a figure that
says, between 1791 and 1998, there were 1094 Referenda held worldwide. 1094 and that this figure excludes the Referenda
hdd in two countries. One is Switzerland and the other one the United States. Switzerland, it has been sad, is the place of
origin of the concept of the Referendum, this Referendum having been used in that country as far back as the 16" Century.
Switzerland itHf is said to have had 297 Referenda ance becoming a Federation in 1848. We take it that therefore, if we were
to talk about Referenda and the world experience we would have to talk about 1094, over 1094 such examples. However, that
isnot possible and that iswhy | will take a sdlective approach mentioning where Referenda has been held.

My identification of these Referenda is being based on the evidence at our disposdl. | think we aso need to mention that the
survey found, that the largest category of Referenda questions comprising of about 40% of the questions asked on Referenda,
was on the Condtitutionad Referenda. So therefore, there are about 40% of that total number would be hinging on the issue of
the Condtitution. So, if we are going to do our job very well, it may help to compare what we are aspiring to, to what has
happened in other countries and | am saying, example number one, which we hope dl of us will study, would be Switzerland,
the home of the Referenda.

Secondly, we could look at the example of the United States of America and to note from the beginning, that the United States
has not used national Referenda. We shdl come back to the issue, of which Referenda is which. However, a lot has been done
in respect to Condtitutiond change in the United States through the initigtives of the lower organs, legiddive organs and
principaly, of the States and presently dl States except for one require proposed nationd Conditutiona changes to be ratified

31



by Referendum when proposals are made about amending the Condtitution, for example, or entrenching something in the
Condtitution, dmogt dl States require that such issues go through Referenda which are hdd locdly. | think you will know
dready that in the United States there is a two-thirds requirement of the legidatures of the States passing a particular law or Bill
before it becomes law. | suspect many of us are aware of the ERA, the amendment caled the ERA, Equa Rights Amendmert,
which was proposed to say smply, nobody shdl be discriminated againgt on the basis of their sex. We tak about gender issues
here, for example and it is not so difficult to talk about them, but it had to pass through two thirds of the State, 32 of the 50 or
0 States of the United States and it was filibustered and it was opposed, among others, by an organization caled the Mora
Magority. There was a woman cdled Phyllis Sdafly, leader of the Mord Mgority who filibustered againg that amendment to
sy it is very dangerous to say, nobody shdl be discriminated againgt on the basis of their sex. They said, because if you do thét,
if you put thet into the Condtitution, then men will say they have the Conditutiond right to enter women’s washrooms and
women may be conscripted into the army, both of which they said they did not want. But, the point is, you have to pass through
two thirds of the States to have an amendment and it has not been easy and | think that amendment, | do not know whether it
was gpproved, but it was about 20 years ago and a debate was being conducted on that.

Another example would be Canada, which has varied Referenda. Canada, snce becoming a self-governing dominion within the
British Commonwedth, has had 3 Federal Referenda on a variety of issues. One has been cdled a mord issue, a lawv on
prohibition, to say ban dcoholic beverages. Another one during the Second World War, whether or not there should be
conscription in to the Army and one in 1992 to amend the Condtitution. So, you can see national Referenda can take various
forms. There have been Referenda aso, which are not nationaly mgjor, but have been of nationd interest, like Referenda on
Quebec, which has consdered seceding from the Federation. Then a a lower levd numerous provincid and municipd
Referenda on a variety of matters of locd interest. There is the example of the United Kingdom and the United Kingdom will
introduce another dimension besides internd issues like who should be a member of the UK and who cannot be in reaionship
to Ulster and Scotland and Wales, for example, or the issue of Devolution. There has dso been a Referendum which was held
in 1975 on membership in the European, then Common Market, which became the Community and now a Union.

Thereis the Republic of Irdland whose Congtitution was approved by Referendum in 1937 and which holds a Referendum vote
as a pre-condition to ratifying Conditutional change. Among the proposed changes to amend the Condtitution, which have been
undertaken between 1937 and 2004, 21 were approved and 7 were rejected. In the case of Itdy, from World War 2 after the
fdl of fasciam, is tha Referenda votes have been taken on a variety of issues, not on the Condtitution but on issues such as
abortion, financing of palitica parties, they have even held Referenda on the need to close down a Minidry or to introduce a
new one. We could go on and on, the point | am making is that maybe, once we decide wha we want to do, we identify
countries or Stuations in which amilar things have been undertaken and then we try to draw lessons from those examples. The
others, induding France and Denmark, Spain and Begium-- On the Bdgian example, there is an issue in Kenya we have right
now. You remember when the Consensus Bill was introduced, initidly there were two requirements for passng the Draft
through the Referendum, which is, one, a smple mgority of the mgority of this country, 51%, but aso there was a requirement
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very smilar to the Presdentid dections requirement about passing of hdf of the provinces of the country, the 5 province rule.
Now, it is not there any longer, maybe somebody will explain later why it is not in the current Consensus Act, for examplein the
case of Bdgium, they were vating whether their King, who had abdicated his responghilities during the Second World War,
should be reingtated or not. 57% favoured reinstatement, but this lead to tendon between communities with one sde being
conddered to be anti-restoration and the other one pro. So, (?) was depending on how you make decisons, the requirements
to pass the Referendum, you can aso have disputes between communities.

Should we have the rule only of a ample mgority of the population, for example, of Kenya, or should we take into
congderation aso the regions? That lagt time there was an eement of the latter consideration and congderation of which area
has passed this particular verson of the Bill, for example. That same postion holds in the case of Audradia who's Condtitution
provides that it can only be changed through a Referendum, but the Referendum has to have a double mgority. A nationa
mgority in terms of population, but aso amgority of the States. They conducted a Referendum, for example, in 1999 to make
Augrdiaa Republic, they had ahigh turnout of voters, because in that country the voting in Referenda and in public dections is
compulsory for dl citizens — that is a question | would like for us to consider —when we say we are going to have eections and
the ECK has registered voters, is that of any consequence in our law? What proportion of the population is in the voter’s
regiser? | have registered to vote and on a critica matter like this of the Conditution which we are writing for generations, what
proportion is good enough to say, yes, it islegitimate, they passed, so that it becomes the supreme law of the land? But, in the
case of Audrdia, vating is compulsory but aso, you have to pass through a mgority of the lower units which are caled States
there. The Republic question was rejected nationdly and they even made an attempt to introduce a preamble to ther
Condtitution, which was rejected by a higher margin than the issue of the Republic. 60% of the voters said no to introducing an
amendment to their Condtitution and 54% to the Republic question, but note the importance of the mgority of States as
opposed to smply the mgority of the population.

| could go on to tak about New Zedand, countries that have been mentioned in the context of Latiin America, Uruguay and
Venezuda There are the countries of the former Soviet Union which have introduced Referenda into ther Congtitutions,
introducing Ukraina, where the Chair of the ECK says she was, it is called Ukraina, not Ukraine, Belarus and Estonia, etc. We
need to consder dso, whether the Referendum will address the issue of the rdaionship between our own country and other
countries, as in the example of the European Union. Now, Rwanda has been mentioned, Uganda has been mentioned,
Zimbabwe has been mentioned, so we can see that even in Africa, the concept of Referendum to make certain decisons is not

anew one.

After we know dl those examples, then we go to the issues, and the issues, Professor Okoth Ogendo dso mentioned, for
example the issue that he has raised which is the legd framework for the Referendum we are going to hold, that is one
possibility. The second one being the responghility for conduct of the Referendum and in dmogt dl the cases internaiondly that
| have read, there is the equivdent of our ECK, so tha when the ECK have this respongbility, in many respects it compares
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favourably internatationdly, the ECK or its equivdent. However, in the case of Canada, there is somebody caled Chief
Elections Officer who is an officer of the Legidature who conducts the same.

Com. Ibrahim Lethome: (Inaudible).

Com. Mosonik arap Korir: Jugst to complete, please. On the issue of voters we can tak about the digibility to vote,
disqudifications from voting, for example in the Canadian case, they said anybody subject to a prison sentence of two years or
more had no right to participate. The issue of the Register of Voters, the issue of voters abroad, like in the Canadians case,
people can vote from overseas providing the balot reaches the Chief Elections Officer by 6.00 p.m. of the day of the palling
day. However, you know that in the case of Uganda they say spedificaly those who are outside the country are not digible to
vote. The issue of the assistance that you give to voters in certain categories, for example, the disabled, the issue of the
Referendum Question and who formulates the Question. Then, how the campaigns are conducted, the issue of language in Civic
Education, in a country like Canada, conducting this Civic Education usng the locd languages - they are cdled the languages of
the firg nations, - or the Aborigind languages. What is our position in relation to that especidly if we consder that there are
illiterate citizens? Members of our society and citizens, the logidics, which we said we shdl go into later, the finances and
whether for example, foreigners can make a contribution or not. Then findly, the issue of resolution of disputes which arise very
eedly. The lagt presentation amogt gave some indication of what can happen and ultimatdy, whether the results of this
Referendum will be binding or not, or whether we are engaged in an exercise which will ultimatey be futile,

So, | am suggeding that those kinds of issues need to be looked a in a comparative perspective, from a comparative
perspective, in a comparative context, but the assumption behind that presentation was that we are going to the Referendum
and the point that was made, | think, by Commissioner Ahmed Issak Hassan, but dso by the Chair of the ECK. What is it that
you have been doing dl these last few years? We came into exisence as a Commisson findly, mid 2001, if it was aso
illegitimete then | think, we should, if we had that position, we should have reported earlier to the people of Kenya and said, *
please do not waste the scarce public resources on this exercise’, but | think, most of us Commissoners are agreed that we are
engaged in a critica exercise which has been universaly accepted by Kenyans and that it is our privilege to work with the ECK,
which in this relationship would be like the senior sister. Thank you very much.

(Clapping)

Tape7

Com. Ibrahim Lethome: Thank you, Dr. Maosonik, for that presentation and thank you aso for correcting us, | think amost
dl of us have been presenting Ukaraina as Ukraine, but we know you are an authority because you lived in that part of the
world, so we take t, it is Ukraina from today henceforth. For the historicd dates and data, thank you, Dr. Maosonik, for those
who do not know he is a higtorian by professon and currently the Chair for the Nationa Archives of Kenya. Thank you for the
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higoricad data, | know we shdl have time for questions and maybe other remarks. | hope you will st through. You want to
leave? Okay, thank you. So, over to Commissoner Kihara Muttu. Dr. Mosonik took exactly hdf an hour, | do not know
whether you want less or more. We want to leave time for discussions, we hope we shdl be able to get hdf an hour or s0. So,
thank you and welcome.

Com. Kihara Muttu (ECK): Thank you, Chair. | think 1 will need far much less then that. | mugt apologize, Ladies and
Gentlemen, | have got a bad cold, | sympathize whoever is Stting next to me, but | hope they will survive it. (Laughter).

Ladies and Gentlemen, mineisasmdl generd commentary on Referendums. The paper that might have been passed to you is a
little bit raw because it went to print before it was corrected. You will find that there are about, maybe three grammatica
migtakes and about two typographica errors, | do gpologize for that.

Asthe other speakers have sad or you have read in the books, a Referendum is a vote taken on important issues. It could be
by dl the peoplein agiven country, or it could be a part of that country, a state or whatever. So, it is one way through which
people may express ther views with regard to ether Government policy or proposed legidaion or some touchy matters, it
might be either culturd or whatever. That pall, it is a pall and it is hed in pursuance of any provison made by an Act of
Parliament in that country and it could be on one or more questions as specified in accordance with such provison. A Question
of course, would indude a proposition and an answer accordingly, includes response. So, in whichever way you describe a
Referendum or Referenda, or dress it in any other manner, it is Smply an dectora process. Unlike in a norma dection where
people vote for candidates in this particular issue, you vote for issues or questions. More often than not, Referendums are held
to resolve ether political or economic or culturd issues where there is a lot of divison between parties or various groups in a

given country and those are the issues, as | said earlier, which may be ether nationd or just affecting a section of the people.

That iswhy nearer home here, in 1964 there was a Referendum held in Uganda in respect of what used to be cdled the lost
counties. There, the people of the them Buyaga and Babangaizi counties were given an opportunity through a Referendum to
decide whether they would remain under the then Buganda Kingdom or they would like to join the Bunyoro Kingdom, or just
become an independent district or a Kingdom by themsdves. They opted to revert back to the Bunyoro Kingdom. It is more of
aculturd issue, that one. You will find that under the norma circumstances, most national Congtitutions will provide or make a
provison for holding of a Referendum if need be, but of course, there are others in other countries which, as yet, have no

provison. In our case, obvioudy, we did not have one and thisis now what we are trying to sort ouit.

In countries where Referendums are frequent, or if | could give asmdl lig showing how often they are held in various countries,
you will find that in Canada there is one province of Quebec, which ismainly French, it is French speaking. They normdly have
severd Referendums now and then or occasondly, to determine the issue, whether they should secede or ill reman a
province of Canada. Severd Referendums have been hdd there and as of today, they are il a province of Canada.
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1986, Spain’s membership into the North Atlantic Treaty Organization, which is NATO, and now it is the European Union, it
was decided by a naionwide Referendum. In 1999, further north in Egypt, a Referendum was held to determine whether
Presdent Hosni Mubarak should be given another term in office. When you look a Audrdia, there is a provison in ther
Condtitution, that Condiitutiond amendments must be endorsed through a Referendum. There is no other way for ther
Condiitutiond amendments, it is mandatory that it should be through a Referendum. In November 1999, they hdd a
Referendum that was to determine whether they would like to become a Republic or sill remain a monarchy under the British or
under the Queen, the Queen as Head of State. A mgority of them had decided that they are dill quite happy with the Queen
and they are happily dill under the monarchy. So, that was the result thet is the mgority opinion, which was accepted.

There are different ways that Referendums can be initiated, but it depends on a particular country and provisions made by the
country, ether in the Condiitution or under the Act or specid Acts of Parliament. The generd provisons when it comes to the
conduct of Referendums, perhaps you spread out and start with what they would cdl the Referendum period. Referendum
period will be the time between when the papers are laid in Parliament that there should be a given Referendum on a given date.
S0, it is between that time and the date of the poll, thet is the Referendum period and you must ensure that people are given
auffident time for public debate. The wording of the Referendum, this may be specified by subordinate legidation or a
Commisson may be consulted, if there is a Commission dready, on the wording of the Referendum and the wording of the
Quedtion before the Draft is lad before Parliament. The Referendum Question is the Question or Questions to be induded in
the ballot paper.

In case, like what we are now, in our case and many other cases, you find in most cases there are only two sdes, or two
parties. Those two parties could be ether a group or aregistered party or aregistered voter, etc. normdly it is two way. Where
there are only two possible questions or outcomes of a Referendum there must be sides, or rather, the Commisson or whoever
is conducting will have to prepare Sdes, asde for A and sde for B, because the outcome is dther yes or no. When there are
politicd Referendums, unlike the cultura, where there is culturd change, the main issues will be the questions of change, about
which the views may be strongly divided. It could be the introduction of a new Condtitution, as we have in our case, it could be
any such mgjor issue when it is for the purposes of paliticd referendums, but Referendums cannot dways provide an answer for
magor politicd problems. What they can do is perhaps, dgnificantly assst Governments before controversd legidations are
introduced in Parliament and that will give legitimecy to new policies after such legidaions have been passed.

Sometimes they are athreat, but they need not be a threet to the Parliamentary sovereignty. It is therefore open to Governments
and Parliaments to set up Referendums ather as primary legidation or dterndively to enact a specid Act to cater for the
conduct of a Referendum or Referendums, as the case may be. So, it istwo ways, ether it isin the Conditution itsdf, or have a
specid primary regidry for that, as you now have, | bdieve, the Congitution Review Amendment Act, or a specid Act which
caters for nothing else but just Referendums when need arises. This is why you will find nationwide Referendums are there and
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in fact, there are some countries which have never hdd a nationwide Referendum and that would incdlude places like India,
Isradl, Japan, the United States, but you find in such countries, in various states, there may have been Referendum of various
issues, but for the purposes of nationa or nationwide Referendum, these countries and a few others have never conducted any
a any time. So, in short, Referendums have been used to solve a criss and in quite a number of cases, endorse a new
Condtitution. You will find in France, for example, for endorsement — and this is very important — the Government used a
Referendum in France to legitimize and entrench what they cal the Maastricht Treaty, that was the Maadtricht Treaty of 1992.
It can aso be that a Government has committed itself in an éection or in an eection manifesto, that once we are voted into
power we will do this, and that is through a Referendum. | believe it happened in 2002, that you will get a Congtitution within so
much time as we enter powers. So, you have committed yoursdf aready in your manifesto that you will give people a chance
through a Referendum ather to endorse a Condtitution or otherwise.

That happened in New Zedland and that was in 1992, when the Government committed itsdf in the manifesto, that they will
hold an eection immediatdly after elections and they did that. Another case is where a legd mandate, it is a legd mandate, that
iswhere it is entrenched in the Condtitution, that you have redly no choice. If you were to do this or if you were to change this
Condtitution, it musgt be through a Referendum. For the dtizens you may find in a few Condlitutions, | cannot give you any
draight example, the citizens are empowered that on certain issues they can demand a Referendum, that is normdly entrenched
there in some few Condlitutions in certain countries, rather than the Government initiating the citizens themselves on a certain
issue, demand that there should be a Referendum. There is need for rules and guidance for the conduct of the Referendum, it is
implidt, it is important, because a key dement in the conduct of Referendumsis to ensure that the way the Referendum is run is
independent of any party interest. It is purey the body running it and this gives it legitimacy, independence of running the
process and such guidance or rules should be drawn up to ded with organizationd adminidrative and procedural matters that
are associated with the Referendum.

Normdly, established guiddines should indude some fixed rules for some matters, for example, concerning the pall itsdf, the
eection machinery and the enabling factors. The most important factor for these rules and their gpplications would be whether
such rules and factors and regulations, they are directing responghility of an independent body that is running that process. Such
functions or guidance and rules would indude very briefly — in a summary — should indude advisng on the wording of the
Quedtion, liaisgng with and acting as moderator between campaigns groups, acting in an ombudsman manner or role, to ded
with any complaints. Monitoring baanced access to the broadcast media, providing public information, supervisng organization
of each palling sation and lastly, counting and declaration arrangements. These are functions that should be put in place wdl in
advance.

Normdly there is a permanent Electord Commission exiding in most Westminger syle of democracies. Such Commissions
normdly or nearly aways, more often than not, have the mandate and responghility to run and to administer eections and
Referendums as they arise. And on finishing, Referendums will be either mandatory or advisory. The status, if it is mandatory, an
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example, a mandatory Referendum is like the legitimization of Condtitutiond change. Most culturd matters will be decided by
purdy advisory Referendums and whatever outcome is purdy advisory, it is not mandatory that that must be done. For the
Quedtion to be put in the bdlat, the wording should be accepted as objective and far. In other words, the wording must be
short and smple, notice of the Referendum, as | said earlier, mug give the public enough time to canvas the issues before palling
and palling is no different from the normd eectora process, it is dways the normd palling hours and the results and
announcements will be done at the palling station. Thank you, Chair.  (Clapping).

Com. Ibrahim Lethome: Thank you very much, Commissioner Kihara, for that presentation. Ladies and Gentlemen, we have
dightly over hdf an hour for discussion on the two papers and dthough Dr. Mosonik is not here with us, | am sure the people
gtting with me here, induding the guru of law - or these days he is caled Sbor with a Capitd S - will hdp usin responding to

some of the issues.

So, what we have heard is, that between 1771 to 1998, there have been over 1094 Referenda held globdly. Over 200 of those
Referenda were hdd in Switzerland done, something else that | have been able to pick out of the two papers is that these
Referenda that have been held globdly have been held for various issues, to vote on various issues and then we can draw aso,
afew comparisons to ours, where Referenda were hdd to ratify the Conditution of the country.

So, the floor is open now for discusson, we want to see balance between ECK, CKRC and gender balance. Can | begin with
Commissone Raiji, Commissoner Abuya Abuya, Commissioner Paul Muslli, in that order. Commissioner Bashir, on this Side,

can | see some hands here. Okay, let me begin with those, in thet order.

Com. Riunga Raiji: Thank you very much, Mr. Chairman. | think where interventions starts, dthough Dr. Mosonik is not
here, with his opening remarks-- | think he opened with the assumption thet Referendum law isvaried and dl that, and | think it
isimportant a this very early stage of this meeting to disabuse oursalves of the notion that the Referendum law is invdid or
something. Firg of dl, as an dementary principle of law, an Act of Parliament remains vdid and binding unless it is either or
repealed by that Government or repealed by say, a Conditutiona court if there is. So, the Congtitution Review Act which has
undergone severd amendments, isthe Act that has introduced &t this very late stage, the requirement for a Referendum. Before
that, a Conditutiona court had ruled that irrespective of what Parliament does, Parliament cannot ddiver a Condtitution. It is
only the people through the Referendum or through the Congtituency Assembly who can do that. So, even if the Act was vdid
or not, the very act of adopting the Condtitution, being an Act of the people and not the act of Parliament, is unassailable and |
think we are probably mideading others if we continue giving those notions. | notice in today’ s paper, Mr. Chairman, that it is
cdamed that we have been given during the ICK, 1.7 Billion and 1.4 for the ECK, | think to run the Referendum. | think, in dl
fairness, taking into account the serious and the weighty nature of the exercise that we are engaged in, | think we should try very
much, to find away of ensuring that this exercise is concluded peacefully and not sowing doubts and confusion on the people as

to the exercise.
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Ladly, Mr. Chairman, | think we are dl aware and | think it was mentioned by Commissoner Hassan, that the it has been
filed againg both ECK and ourselves, in which certain Civil Society Activigs, busybodies and others have been trying to
overturn that Act. If they succeed, wdl and good, it is the right of every Kenyan to agitate any cause, whether meritorious or
otherwise, in a court of law. But until we are handed a decison saying that, you stop what you are doing, | think, in dl fairness
and in order to carry out our respective mandates, | think we should just proceed on the basis that we are proceeding to
conduct a Referendum, the ECK will do their part, wewill do ours and aso to educate Kenyans on how a Referendum is run.
If at some time Parliament — they seem to have reorganized themsalves now — even amend the law again before we carry out
the Referendum, to remove the requirement of Referendum, then | suppose, as law-abiding citizens we will be bound to do thet.
So, | think redly, that we should proceed on the basis that we are engaged in the law and a vdid exercise and find a pogtive
way to implement that exercise that we are doing at a greet cost to Kenyan taxpayers. Thank you.

Com. Ibrahim Lethome: Thank you, Commissoner. | think the next one was Commissoner Abuya

Commissioner Abuya Abuya (ECK): Chair, | would like to ask a Smple base question and forgive me for my ignorance. At
what stage, a least the Review Commisson and the whole process, the Conference, a what stage did we decide, or did you
decide what goes into the Condtitution? The reason why | am asking that, is that | have gone through the Draft and there are
matters thet | though would be catered for under certain sections of the law, for example, in the Act, rules and so on, and
because of the weight of the matter, that it is going to go to the people of Kenya to decide, we need to get to explain to them
what it means, why they are required to decide and what are these ?),

Therefore, | would like, redly, on this, to be answered so that at least | know that it was the people’ s views taken as to give the
weight to certain matters to get through the Conditution Chapters and if so, a what stage did the Commissons decided,
experts, because there were Committees, the Conference and so that we understand that this process then, it is going to involve
the people right from the beginning to the end when they made their decision.

Secondly, Chair, | think we may have to — before we leave here — say, define what procedures, process in a country to be
gpplied for the people of Kenya to understand the decison they are going to make, because | fed it is very important where we
are going to say yes or no and | will fed very guilty to participate in the process and the outcome is that our people do not
understand exactly what they are deciding.

Com. Ibrahim Lethome:  The contents of what they will be voting for?

Tape 8
Com. Abuya Abuya (ECK): Yes And lagly — 1 wish the Attorney Generd was here — that recently, through this process of
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Condiitutiondism, at one stage, | think the President refused to assent to an Act of Parliament or some law that required that
Parliament makes changes to an Act of Parliament by 65% or two thirds and yet the exising Congtitution only limits thet to a
Condtitution not an Act of Parliament and | wanted to get the Attorney Generd to explain a litle, how come the whole
Parliament, they went wrong, that Parliament which isfull of Professors and lawyers, that that mistake could be made in our
August House. Thank you.

Com. Ibrahim Lethome: Thank you. Maybe Professor Idha Sdim and the other members of CEPIC, maybe there is a
question that you will have to respond to, dthough you were not gtting here, because there is a question of Civic Education,
definitely, that has been asked, maybe briefly. Paul Wambua, Commissioner.

Com. Paul Wambua: Thank you, Chair. My question relates to a point which is referred to in page 5 of the paper presented
by Senior Commissioner Kihara Muttu and that refers to digihility to vote. One of the areas of concern and | think we need to
addressiit at this gathering, iswho isgoing to vote on the Referendum. Isit the registered voters as per the register compiled by
the ECK or is it any Kenyan above the age of 18? And tha becomes important given the fact that the views which the
Commisson collected were from dl Kenyans and therefore, there will be that question whether those views will then be
decided a a vote where only the registered voters actudly vote yes or no.

Com. Ibrahim Lethome: Thank you. Commissoner Bashir. Professor, | can see your hand.

Com. Bashir Shelkh(ECK): Thank you, Mr. Chairman. Mine are three questions actudly, and they are dl related to what
hes so far been mentioned. Mr. Chairman, the firg on is the Civic Education. | think we were told earlier that CKRC will be
dating Civic Education throughout the country very soon. My question is, Mr. Chairman, it is good to carry out Civic
Education, but from whet | have read so far, you have been inggting too much on the new Proposed Conditution. | have not
seen any Civic Education on the exiding Condtitution, so what | want to know is, when you undertake this exercise, will you be
taking to the citizens about the merits and demerits of the existing one, so that they can choose, ingtead of judt tdling them, vote
for this document. | think it is unfair, people should know what was contained in the previous Congtitution so that they make a

comparison--

Com. Ibrahim Lethome: Commissoner, please speak into the microphone, because we are recording what you are saying.

Com. Bashir Sheikh (ECK): Yes So, that is one, | wanted to know whether you will be educating them on the exiging
Condtitution together with the proposed Condtitution, that is one.

Now, the other one, Mr. Chairman, it was mentioned by my colleague Kihara Muttu, that there will be two sides on the balot
paper, one saying yes and one saying no, | think, and what | want to know is, when people choose to say yes or no, they
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should aso be able to identify-- We want to know these two groups. In running eections we have parties and these parties are
registered bodies with office bearers and office addresses. What we want to know is, these two sides composed of the people
who will say yes or no, how can we idertify them? Will they be registered people who will say, we belong to the group that
says yes, or tha says no. That isthe other one.

Now, the last one, Mr. Chairman, is this law which is before Parliament now and | think it was mentioned by somebody, that
people have gone to court objecting to it, or to its composition or something. Now, | do not know law, | am not a lawyer
mysdf, but what | would like to know is, does a judge have the power to order Parliament to do anything at dl? And in case he
saysthislaw is defective, will Parliament be required to amend it? Thank you very much.

Com. lbrahim Lethome: Thank you. Let me take two more hands and then we come back to the presenters. There is
Commissoner Ahmed, Prof. Wanjiku and then Commissoner Nancy Baraza

Com. Ahmed Hassan: Thank you, Mr. Chairman. Mine is just a comment, actudly. The old law, before the amendment, of
course we know, provided for an issue based Referendum. You will recall that before the Act was amended and we have this
new law now, it is only tha the issue which was not decided upon by the Conference when the Conference was having the
Bomas |11, when they were vating on the provisons of the Draft Bill. If there was one issue that they could not agree upon, or
there was no vote of two thirds mgority, then that issue was to be kept asde and referred to a people for a Referendum and
that was therefore, an issue based Referendum and maybe to go back to that again, you will recdl that both in October 2002
and on 15" March, 2004, we would have had a new Condtitution, without the full Referendum on the whole document or even
an anendment to the Condtitution. In October 2002, when we had the old law, you will recdl that we came here as a
Commisson in September at Leisure Lodge, prepared the Draft Bill, it was published and we cdled for the Conference and
that time our Chairman, Prof. Ghal, was trying to rush the process so that we could have the new Condtitution conducted under

(?) directions of 2002, to be conducted under a new Condtitution. So, there was that urgency to finish the process and in
October 2002, we did convene the firg nationd Conference, but you recdl what happened is that the former President
disolved Parliament in October 2002, to try and, in a way, undermine the Conference so that we do not have any Condtitution
for the dections. But if that was not done, if Parliament was not dissolved by the President and we had gone ahead with that
Conference, because of the mood of the country for a new Conditution for the new dections, we would have had a new
Condtitution and yet there was no Referendum and there was no amendments to any parts of the Congtitution, but you would
have had a Condtitution. That is one.

Number two, on 15" of March, 2004, when there was the wakout from Bomeas by a section of delegates, if there was no
walkout, if people had agreed on the contents of the Draft, we would have had our new Congtitution--

Com. G.K. Mukele(ECK): Point of order, Chairman.
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Com. Ibrahim Lethome: Okay, on a point of order. Walit for the microphone.

Com. G.K. Mukele(ECK): In dl farness let us try and concentrate on the topics we are presenting, because two
Commissoners of CKRC have come out to give long submissons on other matters other than the comparative Referendum

experiences. So, if we could concentrate on that, we will benefit. Thank you.

Com. lbrahim Lethome: Point of order, sustained.

Com. Ahmed Hassan: Thank you, Mr. Chairman. | was doing this to counter a point, that if Kenyans agree on the contents
of the Draft Condtitution, on the contents, redly it does not matter, in my humble view, how it comes through, which route it
goes through, but that the most important thing redlly, is to agree on the contents. Thank you.

Com. Ibrahim Lethome: Thank you. Okay, we have Professor Wanjiku and then Professor Nancy. Kangu, you will be in
the next lot, just hold on. Are you withdrawing? Has the chameleon burst? (Laughter).

Com. Mutakha Kangu: The point of order is sustained.

Com. Wanjiku Kabira: | think the Luyha chamdeon has died. (Laughter). | wanted to raise an issue-- Sorry, not to raise
an issue, to request Commissoner Kihara Muittu, to probably explan whether we are going to have a difference between the
period of Civic Education and the campaign for the Referendum, because in the origind Consensus Act, we had 90 days for
Civic Education and one month for public campaign, assuming that the document had been disseminated to the Kenyans, they
understand what they are going to vote for and then the campaign for the support or regjection of the Draft would continue, but
that particular provisonisnot there. So, | am just wondering how we are going to handle that.

| dso wanted Ali to interpret the meandering, because | think it is important for us to recognize that we have meandered for
may years and | think, like Margaret Ogolla says, the river and the source. This river for Condiitution making has been
meandering and it is going back to the source, which is the people, who will actudly now make a decison during the
Referendum, as to whether they want this new Condtitution or not, and if we meander or muddle, as Okoth Ogendo said, |
think it is okay, the people will make the decison as to whether thisis a Condtitution they want through the Referendum. Thank

you.

Com. |brahim Lethome Commissona Baraza

Com. Nancy Baraza: Thank you, Mr. Chairman. | hope you will not rule me out of order, because | will not talk about the
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Referendum, the topics that have just been spoken about. | want to talk about this meandering business. | think as Kenyans, we
are here to understand issues bigger than what is on the table. | think there is no harm in understanding things at a larger leve
than what there is. There may be busybodies and other people in court, but they are there, we never know what the court
rules. As a Commisson we have agreed that we shdl meander through a bad law, which means dready we appreciate tha
thereisa problem. So, | find it a problem when a scholar, Conditutiona scholar, | redlly appreciate his problem, because that is
how he understands the law and quite a number of Congtitutiond lawyers have a problem, but what we as a Commisson have
decided is okay, let us leave out legdities, let us not touch Section 47, let us not talk about whether a new Condtitution can be
brought into existence by the current Condtitution, let us meander through a bad law. So, | find it a problem, that is a
Condiitutiona scholar. If | was asked dso to present, probably | would have that problem, so | think, let us see the bigger
picture so that if the Congtitutiona Court rules, you here will understand why it has ruled the way it did, it could end up saying
the law is bad. What is wrong with understanding? | think what we have decided as a country and more specificaly as CKRC,
is that we have this bad law and anyway, we have meandered through that law and therefore, let us meander and get a
Condtitution. But, as a scholar of Okoth’sstanding, | understand his dilemma

Com. Ibrahim Lethome: Thank you, Nancy. Now, before | take some more, | can see the AGs hand is up. Okay, | will give
you an opportunity before we come back here and meander with the responses. (Laughter).

A.G. Amos Wako: Mr. Chairman, thank you very much for giving me this opportunity. | think the letter that invited us to
come here and the way | see this programme, it is a joint CKRC/ECK consultative workshop on the Referendum programme.
That iswhat has brought us here. | do not see it as a consultative workshop on whether or not the law, the legdlities are vaid.
But, of course we have our opinions, we have stated them before, they are in writing, but | doubt that this is the place to argue
on the issues of the law, more so, when the issues are before the court and they will be handled by other people and depending
on the outcome of that court, we may or may not have a Referendum.

So, | would urge the participants, that rather than being carried away into the legdities and Conditutiondity’s of the Act of
everything, let us not be carried away by that. If that was the intention for us to discuss here, we would have come prepared to
discussit and | would have dso placed my paper on the table for discussion. But, | came here to discuss redly practica things,
but here we are required to have this Referendum under the law, we have bodies responsible for working this out and therefore,
what is a feasble programme for this and | think the programme is very wel laid out, the way | seeit. So if we can confine
oursalves to the programme and begin working out something on the Referendum programme, bearing in mind by the way, that
we do not have much time left. 1t is 90 days, we are supposed to conduct Civic Education, hold a Referendum, there are so
many issues and therefore, | thought that this would be firg of the many meetings, good meetings that the Condtitution of the
Kenya Review Commisson and the Electord Commisson are going to have the entire bodies together, but aso maybe joint
Committees to discuss specific issues about the programme and the issues that | discussed.
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So, my pleg, redly is, Mr. Chairman, that we should now redly focus on-- Let us not be carried away too much into the
legdities of dl these issues, let us just focus on the programme which has brought us here and we do not even have much time
to discuss it in greater details. Therefore, because | was out, my dear lady here, Jemimah Kdi tels me some question was
directed a me, but whoever asked that question, in the light of what | have said, | am prepared to discuss with you over a cup
of tea, on what exactly happened. Thank you.

Com. Ibrahim Lethome: Thank you, Commissoner Wako. Ndio Waswahili wanasema, penye wazee hakuharibiki
jambo. | think you have brought us back. | think, let uslimit ourselves, limit our discussions to what brought us here and | think
with that, | would like now to cal upon the people stting here and aso the CEPIC people, specificdly Professor 1dha Sdim, to
throw some light on the questions on Civic Education, because they were raised and | will begin with Commissoner Kihara,
and then, | know the two Chairs might have something to say, because ther are questions aso touching on both Commissons
thet need to be darified. So, Commissoner Kihara

Com. Kihara Muttu(ECK): Yes, thank you, Chair. It is, | think, just asmdl issue raised by Wanjiku Kabira and my learned
friend there, it is about who will be entitled to vote and the time factor. Most issues, | believe both are legidative and we should,
through the process, get an explanation, but | believe it gppears to be, egpecidly for the time factor, it may appear to be faite
accompli, because when you tak of night and days and another maybe 30 days, it appears asiif it is dready fixed, so whether
we believe it is auffident or not, that appears to have been done dready, | do not know. | do not know.

Com. Ibrahim Lethome: Professor Idha Sdim. Can somebody give amic to Professor?

Com. Idha Salim:  Thank you, Mr. Chairman. | will be very brief as far as Civic Education is concerned. We have been
working very hard on preparations for Civic Education for the Referendum. We have noted, for example, that for the remaining
part of the process, it will be bascaly Civic Education for the Referendum. Of course, ECK have the role of giving voter
education dthough, in our view, | am sure dl of usis that even voter education is a form of Civic Education, but there is that
divison of labour between us and hopefully, by the end of tomorrow matters will be darified as to how each one of uswill carry
out hisrole of giving Civic Education.

Mr. Charman, as far as CKRC is concerned, we have afarly bulky Civic Education plan, or drategic plan. Unfortunatdy, we
have not brought copies for you to have a copy each, but that plan is very, very detailed and it dedls with various issues or
various forms of Civic Education which CKRC intends, in fact, has dready started giving to wananchi. There are consultative
workshops with various stakeholders, a series of such workshops has started, severd workshops have been held and some
more are going to be held. There is dso the issue of Media or the use of Mediain giving Civic Education, we have had for some
time now, Sunday programmes on KBC radio, one in the moming in Kiswvahili and one in the afternoon in English. Those
programmes have aso gone through various Chapters of the Draft Conditution and wananchi are asked, in fact encouraged, to
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cdl in and questions have been raised, very, very important questions from al parts of the country for the Commissoners in the
gudio to respond to. In other words, the mechanism here, or the procedure, isacdl in type of programme.

Then we have the mgor campaign of giving Civic Education in the form, the traditiond form of going out to wananchi and
explaining to them the contents of the programme. We did that, you recdl, when we were going round seeking views from
wananchi and now, this Draft Condtitution, presumably after it has gone through Parliament, will dso equaly be disseminated
throughout the country in a massve way as is possible, so that wananchi know what the contents are of that Civic Education.
We will be visting each and every condtituency, having two minimum, or two venues in that condituency to disseminate the
Draft Condtitution.

In relation to that, a curriculum has dready been prepared by CKRC. In addition, to help the providers of that Civic Education
there will be a source book aswdl as a manud. Those are dmost complete and hopefully, within a week or two we will have
them ready. Of course, we will have to bear in mind that Parliament has given itsdf the mandate to amend the Draft Condtitution
and therefore, those amendments will be taken into congderation in advance of us going round to giving Civic Educetion.

Mr. Charman, again very, very briefly, we have noted that not everyone can read the Draft Conditution in its present form -
legdidic in form — and therefore, there will be a popular verson of the Draft Conditution. We are even thinking in terms of a
popular verson in Kiswahili, not just in English. So, Mr. Chairman, very briefly, alot of materid is being prepared, we have
pamphlets and brochures and ways of catering for our disabled Kenyans with various disgbilities, so that they have maerids
a o, that can help them appreciate the contents of the Condtitution.

That, in brief, Mr. Chairman, iswhat is happening. | do not know whether any colleague from the Committee of CEPIC, which
is Civic Education Publicity, Information and Communication within the Commission, wants to add to whet | have said.

Com. Ibrahim Lethome: Prof. there was a specific question about the contents of the current Condtitution. At this stage of
Civic Education, spedificdly for the Referendum, shdl we dso go into teaching Kenyans about the contents of the current
Condtitution? | think that was the specific question also, by Commissoner Bashir.

Com. Idha Salim: | think, talking as a historian and teking ourselves back into the history of the process, in the course of
going round explaining the need for changing the Condtitution, or revisng the Conditution, or reviewing it, we did give
wananchi an ingght into the present Condtitution and there are very, very serious shortcomings and hence, the need for
changing it, because we cannot tel people we want to change the Condtitution without aso tdling them why we want to change
it. So, some of that work has dready been done, but | think, now it will be up to the individud Civic Education Providers,

cartainly the Commissioners, to approach the-- (Microphone failure).
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Com. Idha Salim: Where was I? Yes, that then it will be Ieft now, to the individud Civic Education Provider or the
Commissioners who will be actudly, Civic Education themselves, to approach this new Draft Conditution in a farly flexible
manner. As we proceed in explaining the contents, obvioudy we will say, this has been found to be necessary because the
present Condiitution does not have this. We come to the Preamble, for example, that Preamble is not there in the present
Condtitution and therefore, as we proceed we will be doing comparative explanations in the process, but if we want to actudly
ded with onein whole, then we move onto the other one, the time does not dlow us, but | think we will expect to bring in the
present Condtitution in our dissemingtion of the new Draft Condtitution, by explaining the omissons, whole Chapters let done
Clauses which are not in the present Congtitution, are to be found in the new one. So that, | think, is the way we dhdl bring in
the old Condtitution in our discussion, or dissemingion or giving of Civic Education. | hope, Bwana Bashir, that answers your
question.

Com. Ibrahim Lethome: Thank you, Professor.

Com. Idha Salim:  Thank you.

Com. Ibrahim Lethome: Professor Okoth Ogendo, anything to add from the questions that were raised.

Com. Okoth Ogendo: Charman, ligening to the Attorney Generd, | am not so sure that | should say what | am about to say,
but | want to respond very quickly to three questions, one was on the length of the present Draft. What | would want to invite
Commissoner Abuya to ponder, is that there is no standard length for a Condiitution and if you look at them, they vary
depending on the magnitude of what the people think is the magnitude of the issues that they are deding with. The shortest
Condtitution in recent timesis the Eritrean Condtitution, one of the longest is the South African Condtitution, and the difference
liesin what those people were deding with.

If you take our case, take the Children’s Act for example, our view and most peoples view is tha most of what is in the
Children’s Act ought to be in the Condtitution, but we could not get them in the Congtitution so we took the short cut by
enacting that dl children have basic rights, education and so on and so forth, those are the sort of things you find in the
Congitution. Once we enact the new Conditution much of the Children’s Act will go and therefore, again deciding on what
goesin and what comes out is a question of choice. Ufungamano says that land should not be in the Congtitution. Now, that has
surprised very many people, because everybody around was tdling us that land has been abused, the fact that the State owns
land means that they are able to plunder it and so on and to most Kenyans, that is one important issue that must be in the
Condtitution. Ufungamano thinks that it ought to be in ordinary law and that it should be work as usud, leave it out there, let the
State control it and abuse it and what have you. So, there is no standard length, there is only a stand and settle problems with

the people.
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The other point of course, istha a Conditution assumes that there will be a vigorous Parliament that will pass legidation to let it
function. We know what our Parliament is like. If you look a the Devolution Chapter, we have provided some interim
provisons and the reason we put them there is that Devolution should be up and running the minute the Congtitution is approved
and therefore, the legidation that we contemplate will be made, is provided for as interim provisons within the Condtitution.
When a Devolution Act is passed, that part of the Congtitution caled the interim provisons and therefore, you are bound to
have your leaner Condtitution as you go dong. That is point one.

Point two, let me just darify that legidation in the country is made by the Nationd Assembly and the Presdent. Parliament is the
Nationd Assembly plus the President. That iswhy, before the President sgnsthe Bill, it isnot an Act of Parliament and we have
gone further to give the President the power to look at what the Nationa Assembly has done and to satisfy himsdf or hersdlf,
that the Nationa Assembly has complied with the Condtitution. Now, in the case of this paticular Consensus Act, the
Condtitution said, unless the Conditution itsdf provides for a two thirds mgority, Parliament operates on the basis of a Smple
mgority and therefore, patently, that particular part of the provison was un-Congdtitutiond, but if the Presdent had gone on to
donit, then of course my colleague Raiji would have said, it remains law until somebody dse - that is the courts, say o, even
though on the face of it, it is quite clear that it would have been bad law. So, the power of the President to return legidation
arises from the fact that the President isthe other part of the legidaive arm that condtitutes Parliament.

The third issue here was, can courts order Parliament? The smple answer is, that courts cannot order Parliament, but
Parliament routindy respects what the courts decide and | can give you very many examples in which Parliaments have passed
legidation overruling court, because they disagreed with them. Most recently in the United States, the courts of Florida said,
they did not want to re-examine the case of a woman who was temindly ill and whose husband wanted the life support
removed. It went dl the way up to the Supreme Court, George Bush then went to Congress and they passed legidation that the
courts look at it again, but it is not bound by what courts say, but, Parliament in a country that operates on the basis of rurd law
respects what the courts say, but they are not bound by it. Thank you.

Com. lbrahim Lethome: | think we 4ill have time for one or two comments if there are any. | am not trying to coerce
anybody to make any comments, you do not have to. There are no hands, no comments? It is time to go and meander through
our lunch and I think, as we come back in the afternoon, one thing to remember is that we have to limit our debate within what
brought us here. Thisis a consultative workshop on the Referendum, so | think, we have had an opportunity to discuss the law,
whether the law is proper or not. | think we now concentrate on the Referendum and with that, | think | will dlow you to now
go for lunch and can we dl be here-- Attention please. Can we dl be here a exactly 2.00 p.m. sharp, for the next sesson.
Thank you for your ligenership.

(Inaudible comments from the floor).
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Com. Ibrahim Lethome: 2.30 p.m.? Okay, okay, | understand we need time to meander through the food and then the food
to meander through our bodies.

The Meeting broke for lunch at 1.00 p.m.

The Meeting reconvened at 2.35 p.m.

SESSION FOUR

Chair: Commissioner Edward Cherono (ECK)

Topic: The Referendum Law: A Review of the Congitution of Kenya Review (Amendment) Act, 2004
and Referendum Regulations.

Presenters: Hon. Samue Kivuitu, Chairman, (ECK)

Commissoner Ahmed |ssack Hassan, CKRC

Com. Edward Cherono: Ladies and Gentlemen, | would like to start the sesson now, | am not sure whether there is

timekeeper or abel ringer or someone in charge of rall cal to make sure that we are dl here now.

The Chairman of the Electord Commisson, Honourable Samud M. Kivuitu, and his co-presenter Mr. Issack Ahmed Hassan,
fdlow Commissoners, Ladies and Gentlemen, we have come to the afternoon sesson and | want to welcome you to this
sesson. In the morning, you dl remember that we had an overview of the hisory of the Referendum in the Condtitutiond
Review Process. It was presented to us. We aso had the opportunity to ligen to two other presenters, on the comparative
Referendum experiences. All those issues were leading to our current discussion, which is the Referendum Law. It isthe Review
of the Condtitution of Kenya Review Act, 2004 and Referendum Regulations.
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Now, we are going to dedl with our own Act, which isgiving us the opportunity to carry out a Referendum in this country. We
are ds0 going to discuss Referendum Regulaions, so it is no longer discussng issues of other countries, it is no longer
meandering, as we were saying in the morning. We have an Act of Parliament, which isgiving us the way forward regarding the
Referendum and this issue will be discussed this afternoon and it will be specificaly on the Review of the Conditution of Kenya
Review Act. It is not the meandering, it is the actud Act and we have two people to discuss it. We have Honourable Samud
M. Kivuitu, the Chairman of ECK and Commissoner Mr. Ahmed Issack Hassan, who are with me here and | will firg cdl

upon Honourable Samud Kivuitu, to start the discusson. Honourable Kivuitu, over to you.

Com. Samue Kivuitu: | greet you this afternoon with a lot of respect, | know you are tired after a heavy lunch and | hope
you will not be overcome by deep. The paper | have distributed, | have distributed — | distributed before lunch — is very length
but I have no intention of reading the paper. Part of the paper has got some mistakes, some very serious mistakes, others are
gpdling because | never had timeto look at it, | wrote it under alot of pressure.

So, | will try to be very brief so that we can dlow discusson. This discusson is based bascdly on the review of the
Condtitution of Kenya Review Act, 2004 and the Referendum regulations. | would say Draft Referendum regulations.  In the
fird part, in the preliminaries, we will discuss conserving the Referendum. Our basic target of focus will be on the Referendum.
It is not going to be very much beyond the Referendum itself. We will try to discuss the roles of both Commissons and dso
look at the overdl objective of the Act, but basicdly it will be on the Referendum and our roles. | say that our separate roles
should blend together so that in the end we assst Kenyans to carry out their sovereign rights fredly and meaningfully and then
the two Commission on the overdl consideration, a common but secret task and | believeit is a task we mugst embrace together
as sgers and brothers and | submit, we owe it to our fdlow dear Kenyans who have to bear with us that consideration at dl

times, that is the service to the people of Kenya

(?) inmy view, the legd regime governing this exercise is not the best. There ought to have been a Referendum Act or some
law of that sort which could vest the necessary powers and obligation to whatever persons or entities and define these in a clear
manner, induding the manner of the exercise or discharge of those obligations. Instead, we have a lav which, in my view as a
litigation lawyer — am trying to disinguish mysdf from Prof. Okoth Ogendo — as a litigation lawyer, the law as it is may invite
law suits, not by busybodies, induding people who are not busybodies who beieve in what they are arguing for. The language
a times is ether unclear or capable of abuse, or may appear to contradict with the Conditution of Kenya, for there is an
operational Condtitution of Kenya Nevertheless, we in the Electord Commission have agreed to tread carefully through these
laws — | think, that is the meandering, we cdl it to tread carefully, | think it means meandering — through these laws despite dl
these weaknesses and do our best to oblige Kenyans and that we would not stand in their way, whatever the circumstances.

Now, the objective according to the Act-- That is not very important, that was alittle bit academic, so that page you can skip,
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but dl 1 am saying is that if you read the heading, “An Act on Parliament to amend the Condtitution of Kenya Review Act to
provide for the participation of the people of Kenya in the making of a new Condtitution through the Nationa Assembly”, then
(?) there, why through the Nationa Assembly? And then it says, “and a Referendum and to provide for certain other matters’. |
am quarrding with that, because | am saying, Kenyans are not meking the Referendum according to the judgement | hear you
mention, the Congtitution through the Nationa Assembly, but through Referendum and then, thereafter, the Nationd Assembly
takes over. That isthat particular paragraph.

Paragraph 3 is the Principle Role of the Electora Commisson and | think this is the most important part. The Act may have
meade provison for other matters, but it is clear that the entire purpose of passng it was to provide for the holding of a
Referendum. That appears partly, in the object and more specificdly, in Section 28 of the Act and since Section 28 places the
respongbility of holding the Referendum on the Electord Commission, it appears only far that this paper should commence with
reference to ECK, in other words. | did not start with the other Commission. Under the Act the rdlevant parts are the principle
object, Sections 5, that is part 1V and Section 8. It iswritten in the new Act and it is Sgnificant to read the title, “The Making of
anew Conditution”. At no other place in the body of the Act do those words in that emphatic manner appear, except in the
Preamble or principle object. It must mean that that is the part which provides for the making of the new Congtitution and that is
the part which involves essentidly, the ECK, in this process. Under it are liged Sections 26,27 and 28A, it is the amended
verson of the principle Act, namdy the Conditution of Kenya Review Act.

Section 26 is Sgnificant, it provides a preamble to Section 27. If you remember that Section, | do not know whether | need to
read it, otherwise | will take too long. It reads like this, “Recognizing that the people of Kenya collectively, have the sovereign
right and power to replace the Congtitution with a new Congtitution. Sections 27, 28, 28A, are enacted to fadilitate that exercise
of that right and power.

So, it is a preamble to-- It introduces section 27,28, 28A, and it recognizes the sovereign right and power of the people of
Kenyato replace the Condtitution and it states the provisons of Section 27,28 and 28A are enacted to fadilitate these people in
their exercise of this sovereign right and power. So, that is the purpose of those sections.

Discussons on Section 27 will be dedt with later, and that is where | am wrong, later on. They concern the timeframe with
which Kenyans mugs exercise thair sovereign right and power and that will be dedt with as a separate subject. The
respongbility of holding the Referendum is placed on the ECK by Section 28 in a very unambiguous terms. ECK is directed by
law to hold the Referendum, to give the people of Kenya the opportunity to ratify proposed new Congtitutions.

Section 28A(2) specifies the question, namely, whether they are for or againd the ratification of the proposed new Condtitution.
Usudly, dections are said to be “held’, but they rardly, if ever, are said to be hdd by ECK or any such an authority. | am
taking of the language here, because the Section talks of; “the ECK shdl hold a Referendum”, one might interpret that narrowly
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to mean judt the day of doing the job. | go further to say, according to Oxford Advanced Learner’s dictionary, the meaning of
that kind of hold is given as, “to cause to take place’. That meaning seems to fdl very wel with what the import of the entire
Section 28 is, that is, the ECK shdl cause a Referendum to take place, so as to enable the people of Kenya to express their
preference for or againg the rdification of the new Conditution. For ECK to perform this function, it must make preparations,
plans and arrangements, which will fadilitate these people of Kenya to exercise this sovereign right and power and there | lig
just briefly what they are likdy to do. And the last sentences says, “and findly, Section 28A directs that ECK shdl publish the
result of the Referendum in the officd gazette. It specificaly says so, nobody else. This provison when read together with
Section 28(3), which provides that the proposed new Conditution shdl be ratified by a smple mgority of the votes cast a the
Referendum and the rest of Section 28, it appears dearly obvious that it will be the responghility of the ECK to count the votes
and announce the results of the count for purposes of the Referendum. In light of these provisonsiit is submitted thet it is the
ECK soldy, which shdl be responsible for the conduct of the Referendum. It will, therefore have, besides many other duties to
do the falowing:

a desgn and acquire the balot papers,

b) acquire the required in the right quantities, Referendum materiads from ballot boxes to stationery;

¢) decide on the Referendum infrastructure indluding locating and designing polling sations;

d) recruit, appoint, train and designate Referendum officids;

€) provide logidtics and transport to the Referendum effort;

f)  count the vote;

g anounce the Referendum results,

h) arrange for the security of the ballot papers, of the Referendum officids and of the entire process; and

i)  manage and supervise the entire Referendum Process from the announcement of its date to the completion of
the permitted litigation.

Thisisdl provided for under Section 28(b) to (e).

Then there istheright to vote. | think that was an issue which was raised this morning, it is worth noting whet the Act says. It
says, Section 28(4) reserves the right to vote in the Referendum, to the registered voters. It is very clear, to the registered
voters. We sad we are following the law and that iswhet the law says. Voters are registered by ECK under Section 42(A) of
the Conditution and the Nationd Assembly and Presdentia Elections Act and the Regulaions made thereunder. Others are
used under the Local Government Act, and the rules made thereunder. The same Act, that isthe Local Government Act, alows
for dmultaneous regidrations of voters, of those voters with those registered under Cap.7. consequently, ECK carries out the
regigration of voters for Presdentid, Parliamentary and Locd Government dections together, but theredfter, creates an
electora rolls or ligs specificdly for Loca Government elections. Thus, dl voters registered for these dectionswill be digible to
take part as votersin the Referendum and no other person. So, now questions of ID and whom you consulted is gone.
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Number 5, what are they going to vote for? Section 27,28 and 28B are clear as to what will be the subject of the rdtification
and therefore, the Referendum. Clearly, it will be the product of the Bomas Draft Condiitution - | think that is the one, you
know, we do not know - after it has been duly amended by the Nationd Assembly. There seems to be no room for other so
cdled Draft Conditutions to come up with the Referendum under this Act. | think thet is our interpretation. When we say
Bomas of Kenya Draft Condtitution, it is the one you sent to us, because you told usit was, at that time. | do not know whether
it has been replaced, but to us a certain document has been agreed upon to be the one to be voted for and thet is the one we
are going to put before the people. We do not know which oneit is yet, but we know this one which was sent to us, the Bomas
Draft Condtitution.

Now, Civic Education and Voter Education is where we might find some little comfort or discomfort, whatever it is caled.
There has never been a clear didtinction between Civic Education and Voter Education, ECK never bothered to redtrict itsdf
when conducting Voter Educetion, as you will see in various booklets we have. Section 17 and 28(7) of this Act grants to
CKRC, the power to conduct and facilitate, coordinate Civic Education to support the Referendum. ECK has the power to
promote Voter Education at dl times (see Section 42A of the Condtitution). It is trite law that the fact that CKRC has been
granted the power to fadilitate and coordinate Civic Education cannot, ipso facto take away the Condtitutional power granted
to ECK as aforesaid. In any case, please see Section 123(13) and 124 of the Condtitution. These are the ones which say, when
alaw conflicts with the Condtitution, what happens. There could be a conflict between the two legd provisons. This is a matter
which requires mutud discussion. In sort, we are now trying to seek to be superior on this matter, it is a matter we should
discuss and be able to come to an amicable arrangement. We are not opposed to that. As | sad in the beginning, the am is to

srve Kenyans.

And seven, Observation and Monitoring of the Referendum. Section 4 of this Act which amends the Principle Act, provides
that CKRC dhdl; (c) monitor the conduct of the Referendum under Section 28. Unlike the Nationd Assembly and Presdentid
Act, that should be Presdentia Elections Act, this Act does not provide for observation of the Referendum. Indeed, thisis the
only reference to “monitoring” of the Referendum. No definition is given to this term, unless | was mistaken, my copy is a little
bit unsatisfactory, and from the definition in the Oxfords dictionary, its meaning could indude supervisng or overseeing the
process. This contradicts directly, Section 41(9) of the Condtitution which provides as follows, “In exercise of its functions
under this Congtitution the Commission shal not be subject to the direction of any other person or authority”. | wish to refer to
Section 42A and 124 of the Condtitution.

Section 42 provides that; “ECK dhdl be responsble for promoting voter education and such other functions as may be
prescribed by lav” and the Conditution of Kenya Review Amendment Act which grants monitoring powers to CKRC, fal
under (), that is an Act which confers other functions to the Electord Commisson. It mus abide by Section 124 of the
Condtitution, it should not conflict with it, to the extent that it contravenes or contradicts — which conflicts with thet Section —
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with Section 42A(e) of the Condtitution, it isnull and void.

This is an area where ECK holds very strong views. There may be others who do so outsde the two Commissons and
therefore, if they go to court they are not busybodies. The two Commissons should discuss this dilemma in a mature and
patriotic manner and in the best interest of the people of Kenya.

Now, the errors are now on the next one. There are some errors there. Timdines. The timdines for holding the Referendum are
Set out under Section 27(1) of the Act. These are programmed in the following manner; The Section has to become operationd,
that meansiit will be enacted by the National Assembly and assented to by the President of the Republic. For dl we know, that
was done. Thisis one of the errors | had. | have just seen the copy we have does not have that information, but | have just
seen from this copy this morning, thet it was assented to by the President on the 29" of December and it commenced operations
onthe 22~ of April, 2005. So, that is the date it started to become operational and within 90 days after the Section became
operationd, that the era now is after assent was given, it later, on 22« April, 2005.

The Nationd Assembly mus debate the Bomas Draft Condtitution - that is, | think you also cdl it the Zero Draft - together
prepared by the report which | CKRC, that is the Conditution and your report.

Tape 9& 10
(i) the Nationd Assembly mugt submit to the Attorney Generd that is dill within those 90 days, the Draft Condtitution
with the Assembly’ s recommendations only on the Contentious Issues which the Parliamentary Select Committee
on Conditutional Review had identified and recommended that they may be approved by the Nationa Assembly.
(i)  whils the Nationa Assembly considered the Draft Condtitution, it can initiste measures as to fadilitate and promote
national consensus on the Contentious Issues which were mentioned earlier.  We know they were in Naivasha, |

suppose they werein Naivasha to promote nationd consensus

But dl these matters must be done within the firgt 90 days so they started running on the 22,

© Once the Attorney Generd receives the Draft Condtitution from the National Assembly, he has 30 days within
which he mugt publish the proposed new Congtitution with such amendments as were approved by the Nationa
Asmbly. This would seem to mean that the Contentious Issues which previoudy formed part of the Nationa
Assmbly would somehow disappear which may be completely or re-appear in another form thet is the
amendments.

(d) When the Attorney Generd publishes the new Condtitution as above, then within 30 days, that should be 90 days,
that is the other error, that should be 90 days, not 30 days, the ECK mug hold the Referendum to ratify the
proposed new Condtitution.
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From the foregoing, the maximum period alowed by the Act from the day the Act

became operationad to the Referendum is 150-- Is 210 actudly, that is the correct number, | think the rest is
correct now. So from 22~ April, there are 210 days. We know the date when the Act became operationd, which
is 22 April, it would appear that the Naivasha Accord was part of the initiative or consultations by the Nationd
Assembly to create the Nationd Consensus. There aso seems to be in existence, in the Nationd Assembly a
Consensus Committee which may or may not meen that the nationd consensus has been reach. But the 90 days

period isdill running, irrespective.

Neverthdess the Nationd Assembly reserved for itsdf the right to extend dl these timdines it can extend them
under Section 37. That then means the 210 days time limit can be extended by the Nationd Assembly if it so
decrees. So though the time has been running they dill can increase it. You can caculate and see when 210 days
will end, | think 210 divide by 30 is 7 months, you add to April it comes to November but it can be added.

Right now it is not possible with any certainty to fix the date when the Referendum will be held. The Proceedings
before the Nationd Assembly have or have not commenced for dl | know and hence | am not certain that the initid

period of 90 days has or has not began. Now it has begun, | do not know what | am saying there!

9. Campaign Period.

The Act does not state who will be the contestants in the Referendum that iswhy | have a difficulty mysdf, it does not say who
are going to be the contestants, it mentions the questions. Indeed under Section 26 and 28, the contestants can only be
identified as the people of Kenya because they are the ones who will be saying one thing or the other. The Act does not confer
any persondity or entity the power to decide this issue until the counting, when you will be counting and deciding who said
what. Section 28 (5) cannot be stretched to support the existence of such power, hence in the making of the Referendum
Regulations this is a matter which will have to be borne inmind. Indeed it is my conviction that the Regulations cannot be used
to create Sides except in the design of the ballot paper because | do not know how you will be able to say this Sde and the
other sde when the law itsdf does not see anything. But maybe some leeway or escape route or meander probably will be
found under the Interpretation and Generd Provison’s Act because that Act says tha when you have given a power, you have
a0 been enabled to do everything that is possible to make the power operative so you might extend that a little bit to see
whether you can do that.

Section 28 gpplies to the Referendum Process, the provison of the Nationa Assembly and Presdentid Elections Act and the
Election Offences Act (Cap 66) nat (6), (Cap 66). Thefirs Act is gpplied mutatis mutandis, that is with such variaions and
amendments that may suit the occasion. Thisgivesthe ECK avery broad discretion. 1t is the kind of discretion which attracts
litigious people. | expect such people to become a red bother and | have actudly told the Miniger so and the Attorney
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Generd.

The gpplication of thistwo Acts of Parliament means ECK will be in some control over the dectora conduct of the canvassers
of ether view. However, it will not be easy to ded with Political Parties passé under this head — i.e. within the ambit of the
provisons of the Electord Code of Conduct which is necessary. The Place and the role of Politicad Parties in the Referendum
process is omitted completely. It may require some uneasy dretching of the Act to rope them in because | think it is very

important in our experience.

10. L egal Challenge of the Process

The Act anticipates that after the results of the Referendum are published, there may be litigation chdlenging the conduct of the
result of the Referendum under Sections 28A and 28B. The chdlenge mugt be in the High Court and in the form of an
goplication. 1t must be filed within 14 days of the publication of the Referendum resultsin the Offidd Gazette and the gpplicant
or applicants must deposit Ksh. 5 Million with the High Court, within seven days of the filing of the Application. If no
Application is filed within this stipulated period or Applicant(s) fal to deposit the money then the published results of the
Referendum become find. But while the Application is pending in the High Court, the published results of the Referendum shdl
reman in abeyance until the Application is determined by the High Court. | expect alot of Applications and therefore a very

lengthy abeyance.

The Attorney Generd and the ECK mugt given notice of the Application within seven days if the Application is filed then the
Applicant mug inform the rest of the world through a Notice published in the Kenya Gazette within fourteen days of the filing of
the Application.

There will be three Judges gppointed by the Chief Justice to hear and determine the Application except Applications related to
procedure or jurisdiction which will be heard by one Judge.

The Judges have power to:-

- digmiss the application;

- declare the published results incorrect;

- order ECK to repeat palling in one place or many places which means he whole of Kenya; and
- annul the result of the Referendum and order a new Referendum to be held.

The Court can order a Referendum to be annulled if it is stisfied that the law applicable to the Process has not been complied
with and such non-compliance has materidly affected the Referendum result.  This section seems to go further than Section
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123(7) of the Condtitution which redtricts interference of Courts to the excess or abuse of Jurisdiction or authority. It is an area
which can form fertile ground for litigation.

11. Referendum Regulations

The Referendum Regulations have yet to be findized by the ECK. Under Section 34 of the Principd Act as amended by
Section 8 of this Act, the power for meking the Regulations is vested on the ECK. However it must consult CKRC and the
Parliamentary Sdlect Committee on Condtitution Review. Thisissue of conaultation can be construed as interference with ECK’
s condlitutional mandate and hence offending Section 41(9) of the Conditution without coming within Section 124(7) of the
Condtitution. Once again this could be a source of litigation. But the ECK is ready and willing to consult within fraternd limits

The draft Regulaion will be ready soon. They will have to be seen by the plenary of the ECK firg before they are tranamitted
to CKRC and the Parliamentary Select Committee.

Referendum Regulations are not likdy to depart too much from the Election Regulaions. Some of the areas which cdl for

srious and careful consderation will be:-

- the design of the ballot paper; | say so because even | have heard some of us say that the framing of the
question mugt be smple, the balot must be even more illudrative.  Some countries put art representation
plus the word “Yes’ or “No”, others they do not put that art they put the words “Yes’ or “No”. you can
say, “Kweli/wrongo” as Kenyatta used to tdl us and they will see whether it is wrong or kweli. It is
something which it may on the face look smple, it is not, asfar as| am concerned, thet is one of the big, big
problem which we must our heads on and then put our heads together on after we have produced a few
designs, and then the second problem which must be dedlt with more carefully is,

- whether it is necessary to identify definitdy the opposers and the supporters of the rdification before the

count is carried out.

Y ou have heard my brother Com. Kihara cal them sides, that word is not in the Act, it is no where, it is something we have got
to think of, how we can do something to identify that without offending the law and rdying bascdly on the Interpretation and

Generd Provisons Act to seeif we can provide some designs.

| think basicdly thisiswhat | would have like to say in this paper. | am one of those people who are saying the question which
isbeing put to the people is very difficult. Somebody said it here, it isnot easy to see how you will ask people whether they will
raify the Congtitution or not. Some of the people will accept the Congtitution because they love the Government so they will be
endorang Government, others will vote againgt because they hate it and they know why people hate one another in Kenya, you
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do not have to be told, it is not on principles. Others maybe because the Conditution contains just a few lines like Kadhi
Courts. They do not want to hear Kadhi Courts, they think God might go away if he sees it is there, he might take refuge and
they are left abandoned, it is a very difficult thing.  If we had been consulted and dso probably if you had been consulted, we
probably would have made the question a little bit easier. It is even better to have saverd questions to ask than to ask a
complex question like that which will be dishonestly answered because the answer will be dishonest, thet ismy view.

Those are the only words | wanted to say otherwise basicaly what we are saying is that whatever the law is, we will make an
effort to see that Referendum is held unless we are blocked by the Politicians. We will cooperate in dl aspects, there is nothing
whichisgoing to be on our way, between us and you. It isjud like we dways work with other groups, you are closer to us
because you have been sruggling to have a Congdtitution for Kenya for so long, we think we should come aong to support you
by working together with you, thank you. (Clapping).

Com. Edward Cherono (ECK): Now you have heard from Honourable Samud Kivuitu, he has ably reviewed the
Condtitution of Kenya Review Act 2004, we will now ask Com. Ahmed Issack Hassan to make his contribution to this issue,

Commissoner.

Com. Ahmed Hassan: Thank you Mr. Chairman. | gpologize | have not prepared any paper which was to be given to the
participants because Mr. Chairman | was informed that | was going to discuss, a discusson of the Chairman’s Paper dthough |
got this Paper just some few minutes ago and | did not have the opportunity to look &t it earlier. And aso the chairman, | think
as the Chairman has quite ably captured in his Paper, it is quite clear now the holding of the Referendum and the publishing of
the Rules has dready shifted from CKRC, under the old Law, to ECK under the new Law so0 again it was quite appropriate
that the Chairman should have done this very Paper that he has done. So for those two reasons basicdly Chairman, | will just
be giving my own comments like dl of you on the Paper and the subject which has been discussed.

Mr. Chairman, | will not meander, | will go straight with the Law that we have and the basis of the Referendum Law in my view
and | agree with the Chairman is quite dearly captured in the Conditution of Kenya Reviev Amendment Act, Act No. 9 of
2004, what has been cdled the Consensus Act, dthough others cdl it the Contentious Act. But | think this new law and the
Preamble of this new amended law as read by the Chairman clearly captures the purpose of this new Referendum. In my view,
thisis dso a direct response of Parliament to the Ringera Judgment because the Chairman has read it very carefully it says, “
Recognizing that the people of Kenya collectively have the sovereign right and power to replace the Constitution
with a new one.” Section 27, 28 and 28(a) are enacted to fadilitate the exercise of that power. Parliament is very carefully
and dearly saying what it isdoing here in this particular Section that the people of Kenya are the ones who are gaing to enact
that Condtitution and this Law isjust to facilitete that power.

Now, Section 27 as has been mentioned sets out the process of consultation on the Bomas Draft. Parliament through PSC is
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now in the process of consulting and trying to get consensus on the so-called Contentious Issues in the Draft so thet it goes
back to Parliament and Parliament can within 90 days then make the amendment that they want to make before submitting the
revised Draft to the Attorney Genera who will then publish within 30 days so that you have a Draft Condtitution published and
theresfter ECK isto hold the Referendum within 90 days.

Now, Section 28(2) | think as dearly said by the Chairman, again it states the question of the Referendum, whether you are
“for” or “agang” the new Conditution. Now, in some other Congtitutions, who is supposed to set these questions? | think the
Charman said that it ispossbly ECK. It isnot quite clear from the amended Act whether it isjust ECK in consultation with the
other bodies. In other Referendums, a Committee is set up to formulate these questions the work of the Judge is to approve the
format of the questions but for our law thet is one (?) we havein this Law in that it does not dearly say who
should st up the questions and how we should do it dthough Section 28 (2) sets out in broadly what the questionis.

Section 28(3a0 sets out the ratification of the new Congtitution. It says by a“simple majority of the votes cast.” So agan
with the threshold it is quite very low. We would have expected for example, in some other Condtitutions you will find that it
requires a Smple mgority in the votes cast plus another threshold. For example, you could say 25% of votesin two or three or
four other Provinces or Regions but here you can see the threshold is quite minimd, it just says 25% again of the votes cast o if
you have a very low voter turn out, that is dso another issue we can think about because their thresholds could actudly go
lower. | do not know, maybe the Chairman will advise us especidly on the number of registered voters that we have, we do
not know it but 1 think ECK will be able to advice dl of us and during the voter regigration drive that you had conducted
recently, 1 think it was reported in the Press that about 600,000 new voters were registered dthough there were mgor
complaints by people who were not getting the right to register as a voter because of lack of 1D cards again, so thereis so much
inter-connection. Y et we have this rule which states that the new Condtitution was adopted by 51% of the votes cast, o that is

aso an area that maybe we could look at.

Now, dl the Electora laws are applied with necessary modifications to the Referendum under Section 28(5), these are | think
the Electord of Kenya Act and the Nationd Assembly and the Presidentia Elections Act. Now if you look at Section 28(5) on
this bundle that you have, it says, “The National Assembly and Presidential Elections Act shall apply with necessary
modifications with regards to the conduct of the Referendum subject to the Regulations under Section 34(3". They
have been questions raised by some of us tha again this is subjecting an Act of Parliament to Regulaions under 34(3) which
aso agan presents alegd problem.

Section 28(a) provides for the Process after the Referendum, 28(@) bascdly in terms of what happens now once ECK has
announced the results of the eections. Those who are going to chalenge the Referendum. Of course anybody can chdlenge a
Referendum Process. They are those who are going to say that it was wrong if | just vote, they are those who are going to say
that may be it was wrong, we should have had a “no vote’ and vise versa. So again this Section 28(a) provides the process
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through which a chdlenge can be done. But one point | wanted to raiseisthat the Ksh. 5 Million deposit that is required in this
petition, of courseit is aready part of the question that has been taken to court, those avil society activities who have gone to
court to chdlenge this law have aso raised thisissue of the Ksh. 5 Million deposit as dso one of the mgjor chalenges to the Act
that it is unconditutiond, it restricts the right to chalenge the Referendum, that those who are very poor cannot afford to raise
this amount of money. Again, what is to weighted again is the cost of the Referendum, the process that we have gone through.
We have spent millions of shillings and the time and the time and so if we “Yes’ vote to dlow someone now to come and
chdlenge that process agan, there is dso that public interest need to try and talk frivolous and vexations litigaions that can
deal this Process so maybe as we wait for the judgment of the court this is dso one area that has been sad to be quite
prohibitive for ordinary people .

Now the Referendum Regulations is to provide for the nitty gritty redly of the conduct of the Referendum. The Act or rather
Section 26, 27, 28 gives the broad framework of the Referendum law, thisis the firg time we have a Referendum law in Kenya
and itisfound in this Sections. We do not even have a definition of a Referendum in the Law so bascdly the Referendum and
the (?) therefore will be used to try and fill dl the gaps which are necessary to enable the ECK to conduct
the Referendum probably so we expect that the Referendum Regulations will contain dl the necessary details as to the voters
registrations, what is required for the voter to be registered, who isto be registered as a voter, what about those Kenyans who
are in Abroad what happens to them, can they vote? What about those who are in prisons and the categories of people can
vote, the conduct of the Referendum itsdf, the palling stations, the employment of the officids who are going to conduct the
Referendum, the returning officers, the presiding officers, dl those, the ballot boxes, the trangportation, the counting of votes the
seding, dl those details we expect that they will be captured quite dearly in the Regulations so that we have the whole
Regulationsin proper.

Now, under the old law, under the CKRC Act before the amendments, it was the work of CKRC to conduct the Referendum
and a0 to publish the rules for the Referendum in consultation with ECK. Now, we knew that time that the Referendum was to
be issue based depending on issues and again even at that time most people had said that CKRC had taken the power and had
the capacity to actudly hold a Referendum. So in our discussion with ECK | think the generd understanding was that dthough
that was the law but ECK was going to do the Referendum anyway because that was ther red function. It is good to see that
under the new law now, the roles have been reversed and that properly the work of holding the Referendum has been back to
where it belong which is ECK with the necessary capacity and infrastructure to hold the Referendum.

| think for now the Regulations therefore, if you look at the law as quoted by the Chairman, it requires ECK to consult with
Parliamentary Sdlect Committee and CKRC in publishing the Regulations. | do not know whether that again presents any
problems but if you look at that particular Section, Section 34(3), it says, “The Electoral Commission in consultation with
the Commission and the Parliamentary Select Committee on Constitutional Review may make Regulations prescribing
the procedures for the Referendum.” So the consultation is mandatory, it is the making of the Regulations which is optiona
because the word used here is “May” but if incase ECK decides to publish Regulations for the conduct of the Referendum, |
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think for it to consult PSC and CKRC is therefore mandatory under this Section so again that presents the question which the
Chairman has said whether that again amounts to the interference with the work of ECK in its work but as he has read in the
Condtitution, ECK should aso do any other work given to it by Parliament or by Law so again if you read that Section with
this, you can easly say that there is no serious interference with the independence and integrity of ECK.

Now, one more question that | wanted make comments on is the issue of voter education and dvic education. under the
Condtitution of Kenya Review Act Section 17 and 28, “CKRC is to conduct civic education throughout the entire Review
Process, before or after the Referendum.”  Now, voter education and divic education in my view are not necessaily the
same thing and voter education perhaps you could say is specific education to a particularly function or a specific activity,
whether it is to vote on a particular Referendum or to vote on in an eection, while Civic Education is much more broad, it is
much more (?) that it dso indudes voter education basicdly and | do not think that if you look at the dvic education
which CKRC has conducted throughout this Process it incduded educating the public on the current Conditution, the
weaknesses tha we have, the condtitutiond amendments which have happened, the sysem of governance here and the new
Condtitution, the contents so it was content based and | do not think that will be equivaent to voter education and just to make
one point again, during our civic education process, they were those who were saying that the voter education conducted by the
Electord Commisson during the voting needs to be revised and a teacher was saying that when children are been taught in
primary and secondary schools, “X” is supposed to be awrong, an error of an answer, when a student makes a wrong answer,
heis given an “X” and when he is correct he is given a tick, yet during the dections when you are voting for a candidate you
have to put an “X” againg the candidate you are voting for so a teacher was saying that perhaps there is need to aso harmonize
our education system with our vating, but that was just a satement by ateacher. | want to disagree with-- Or rather say that |
do not think voter education can be said to conflict with CKRC’s mandate under the Act to conduct civic education. Thank
you Mr. Chairman, for that. (Clapping).

Com. Edward Cherono (ECK): Thank you, very much. | think you will agree with me that the two presentations from Hon.
Samud Kiwuitu and Com. Hassan have actudly enlightened us, it has given us the understanding of the Review Act so we are
now conversant with that Review Act. The Review Act asit is stated in the Act is to provide for participation of the people of
Kenyain the meking of new Condtitution through the National Assembly and Referendum, that iswhy the Act was amended, to
provide for the people of Kenya to participate through the Nationa Assembly and the Referendum, that iswheat it states.

Now, the Act isthere, they have gone through it, what we will do now, fird isfor me to thank them very much for that excdlent
presentation then request you to think over what they have discussed while we break for tea. Y ou go for tea then thereafter we
will have Commissioner, | think Kavetsa chairing the session for the discusson that is what the programme says. | am lucky |
will be out of that discussion, | will be seeting there, (laughter) so thank you very much, we go for tea. (Clapping).

Meeting adjourned for tea break at 3.35 p.m.
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Tape 11

The M eeting recommenced at 4.05 p.m.

SESSION 5

Chair: Commissoner Kavetsa Adagala, CKRC

Plenary Discissions

Com. Kavetsa Adagala: The people who are outside, please come in, tegtime is over. Welcome back, thank you for the
Kinara rall. We arein our afternoon Session, Plenary and we have the discusson of the Sesson that has just ended on “The
Referendum law, A Review of the Condtitution of Kenya Review Amendment Act, 2004 and Referendum Regulaions’ and we
have had two presentations, one by the Chair of ECK and another one, a kind of discussant role, by Ahmed Issack Hassan of
CKRC.

Now, before we begin our discusson, before | open up the floor | have two contributions from up here. One of them is Mzee
Kivuitu, he wanted to give you something to think about. Mzee.

Com. Samud Kivuitu (ECK): Thank you very much, Chair. It is something in the Act, that is the Act, the Conditution of
Kenya Review Amendment Act, which is amazing and which Hassan referred to. Section 28 Sub-Section 5 says, “The
Nationd Assembly and Presidentia Elections Act shdl gpply with necessary modifications’. Thet is what | cdled mutatis
mutandis, with respect to conduct of the Referendum, “Subject to regulations under Section 34(3)”. Now, | do not know
34(3) of which Act, because in the Nationd Assembly and Presidentid Elections Act, there is no Section like 34(3). So, | do
not know which oneit is, it should be clear.

A Commissioner: 34(3) of the very Act?

Com. Samue Kivuitu: They do not say Act. they do not say, of the Act. They do not say, of the Act, they say Section 34(3),
fullstop. So, | do not know which Act.

Com. Kavetsa Adagala: Inlaw, that isavery serious omisson. So, we could actudly get stuck there and not move & dl, i’
tit?

Now, that is some enlightenment-- | would hope lawyers from both Commissons are ligening and the Chair of CKRC has
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something to say. Chair of CKRC.

Com. Abida Ali-Aroni: Thank you, Kavetsa. | was hoping that you would give me the opportunity lagt, just in case somebody
else covers, but thank you dl the same.

| want to make a comment on the presentation by Honourable Kivuitu, regarding Section 41 Sub-Section 9 and Section 42A of
the Condtitution. Now, in as much as | agree that we must consult outside the law and we mudt find a way of complementing
each other, | just want the Chairman to confirm that he is not being too conservative in his gpplication and interpretation of
Section 41(9) and Section 42(A). My reading of Section 42A Sub-Section A to D, is very, very dear and explicit. “The
respongbility for the Electord Commisson in (A) is the regigtration of voters and maintenance of the Register. (B), Directing
and supervising the Presidentiad and National Assembly and Loca Government Elections. It is so specific that we see you have
three types of dections, a Presdentid Nationd Assembly and Loca Government, then there is promoting free and far
eections, (D) promoting voter education.

My concern isthat, as Commissoner Kihara Muttu mentioned this morning, thet the Referendum is a vote taken on issues and
my interpretation of 42(A), isthat the Conditution does not make reference to a Referendum and therefore, as you rightly put in
your presentation, thisfals under (E); such other function as may be prescribed by law. So, if your mandate for carrying out the
Referendum is under (E), you therefore cannot be so worried about the issue of monitoring as captured by 41(9), in this sense,
that the Act of Parliament which is now the consensus law, or the amended law that talks about the Referendum, may give any
other body, such asit has given you, the function of the Referendum to monitor, because to my mind, A to D does not capture

the exercise of the Referendum.

So, | think, in my opinion, you are being rather conservative and probably we are worrying about something that should not
worry usin terms of the law, dthough | entirdy agree that we must discuss this matter and be able to compliment each other.
So, | would like you to consder A to D and tdl me whether under tha law, you serioudy fed that the amended law is not
contravention of the Congtitution, because | think otherwise,

Having said that, | want to request you humbly to look at the amended Rules and Regulations that we amended much earlier,
which ded with the Referendum. You may be able to capture one or two rdevant issues that we captured and | would aso
invite you to borrow the expertise that we may have. As you know, we have the AG as one of the Commissioners and we have
the guru, Professor Okoth Ogendo, who would be more than happy if you could utilize the expertise that we have in the

Commisson as you formulate the Rules and Regulations before you embark on the consultation exercise. Thank you.

Com. Kavetsa Adagala: Thank you, both Chairs. This Sesson can run away very eedly, like a part of the morning that was
now meandering in a certain direction. So, | would like to say that, one, what | see in this Sesson is where the Chair of
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CKRC hasleft off, it isthat there is an interpretation and | think, we are redly involved in that, that there isthe law and there are
interpretations of it and | think, part of our being here is to actudly come to a common understanding that will help us move
forward, so that we are gtting on one side of the table looking at whet is ahead of us on the other Sde of the table, not being on
opposite sdes. Also, what the Chairman of the ECK has pointed out, combing through the regulations, so that we get the fine
points clear and we move forward. | do not know if we can move forward with 33 without any reference to any law, Section
33, and then thereis not reference, but at least he has pointed it out.

|, therefore, want to open the floor. | want to propose that we follow the Sections which are in the paper that was presented, so
that we deal with each Section thoroughly, that is one way and the other oneiis that we judt leave it open. For ingtance, we can
dedl with the Section on Regulations or the Section of regigtration of voters and so forth, and move forward. So, those two
ways, we can choose which one we want to follow. Both? Thisis a lot of synergy. Yes, Zein. Oh, wait for the microphone.
Kimbia kijana.

Com. Zein Abubakar: Thank you, Madam Chair. | do not know, have you adready agreed on both, then | can continue?

Com. Kavetsa Adagala: Some people said both. Are we agreed that we can use both?

Response: Yes.

Com. Kavetsa Adagala: Okay, but so long as we do not run away, meander. There is a river in the North which has
meandered, the River Tana, and has left an irrigation scheme dry and it has gone in another direction. It is a fantagtic Sght. Yes,
we are saying both, so the disciplineis up to you, Zein.

Com. Zein Abubakar: Thank you very much, Madam. Allow me to thank both presenters and specificaly extend a comment
to the Chair of ECK and his Commissoners.

Chair, | think the Chair of ECK and the ECK Commissioners brought a lot of honour and pride to our country and in Africa,
for the way they managed the dections in 2002 and because of that context, | am sure our people are expecting the same
integrity, if not more, for the Referendum and any other eections that come after the Referendum. Having given that context,
Chair, | would like to say that it seems we are emerging two viewpoints. One is saying, that we noticed there are many
problems with this law, but let us keep quiet about them and meander. | would like to use the Honourable Chair’s word,
because it has adightly different nuances with meander, that is treading carefully, and then the other view is that, we could even
a this stage identify areas which have problems and try to solve them. unfortunatdly, this second view is not getting a hearing,
but 1 would like to confine mysdf to three issues, which | would request the Honourable Chair of ECK and my nodding brother
Hassan, to address themsdlves to.
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| agree with the Chair of the ECK, that, that regulation will not alow the creation of sdes and contestants. Be as it may, itisa
redity that the sdes will become important in the management of the Referendum. In the dections we are used to, the
contestants will appoint agents who would even be dlowed in the palling Setion to veify the integrity of the process in the
palling station, induding helping those who do not know how to read and write, to exercise ther right to vote. In the absence of
sdes, will this not undermine the integrity of the voting process? That is the firgt question.

The second one - bearing in mind my view isthat even the generd purpose principleswill not help in that context - secondly, on
the issue of the Question, | agree with the Honourable Chair, that it isa very complex matter and there are questions like, what
language is the Question going to be in? gpart from, are there going to be any symbols which will be assigned to different sides,
what languageisit gaing to be in?isit just English, or are we going to have both English and Kiswahili for the Question?

Then lagly, Madam Chair, there are certain gray areas which are here and if we, the two Commissions, talk about them and
agree, we may enhance the integrity and the legitimacy of the outcome of the Referendum, but if we say we are just going to
aoply the law and not take them into consideration, they may undermine the integrity of the process. For instance, the question
of who isgoing to vote. The law is clear, | agree with the Honourable Chair, that the role is clear here, that it is the person who
has been registered to vote. We know many Kenyans have difficulties getting IDs when they turn 18 and they would like to
participate in this process. If we say it is those registered and we do not do anything to dlow young people who have turned 18
to get 1Ds, what will we be saying?

Lagly, Madam Chair, isthe question of the areas which the Honourable Chair, uses, the language is either unclear or capable of
abuse or may appear to contradict the Conditution of Kenya. Those aress, if we are aware of them, why is it so difficult to
propose things which will make them not appear or attract litigations and one of the examples of this is the one which
Commissoner Hassan, my brother, identified, the requirement that somebody should be able to deposit 5 Million. The Court of
Apped in Tanzania, found that this was an un-Conditutiona provison in their case, because it denies access to everyone, it is
arbitrary, and so on and so forth. Why can we not propose, as two Commissons, to solve some of these problems before we

come to them? Thank you very much, Madam Chair, for your indulgence.

Com. Kavetsa Adagala: Thank you, Zein, for kick starting the whole discussion. | would like to proceed in this way, | am
borrowing the Chair’s eyes. There is Zein—- Sorry, Raiji, Henry then Kangu, then-- This is Henry? There is someone over
there?

A Commissioner: Edward.

Com. Kavetsa Adagala: Edward, yes. | am learning the names, dthough in a migt, and Kangu and then | will come to this
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Sde, s0 be ready. Raiji.

Com. Riunga Raiji: Thank you very much, Chair. | just want to commend the Chair of the ECK, | think he did a very good
critique of this Act, by pointing out various weaknesses and probably some strengths, athough | think that was not emphasized
very much.

| think, the important point —and | want to commend the two Chair’s, like others have said — it is the idea that we are working
together, even where the mandate, for example, appears to overlap, or where a Conditutiona power thet is exclusvely vested
inthe ECK, | think the ECK Chair has gracioudy accepted that you probably welcome the input of other partners, induding us
and, | think, the PSC. But, there are very interesting issues that are coming, particularly like this one, the crestion of Sgns and |
think it is an important issue. Perhaps because we have not redly had an experience of a Referendum, but | think last week, or
two weeks ago, we have been having other Referendum, like the EU Condtitution. The issue redlly is that, do you like it or not?
| think, probably, we need to think outsde the box, that we have traditiond contestants, the adversarid kind of sysem that we
have had, that you must have one supporting. | think this one is clear, that it is the people of Kenya and | would imagine that
anybody who wanted to campaign for or againgt would be free, within the laws permitting peaceful assembling and so on, to go
ahead and convene its megting without congtraint on party or any basis.

S0, | think, Mr. Chairman, | think that is an interesting point. | do not know whet the rules will findly look like, but I think the
whole intention is to actualy dlow the people themsdves, other than dlowing parties to go and bulldoze people to vote for this,
to go and propagate the ideas and make a decison and probably, maybe that iswhy Parliament did not create partiesin this.

Now, | think the other thing is that, you mentioned, Chair, about the Draft Condtitutions and | agree entirdy. | think this one
comes from-- Maybe we have not done enough Civic Education. If you read the whole Act, the Act actudly emanates from
the time when the Commisson was s, it collected views, went through Bomas and so forth and it has been limited, the
amendment is (?) limited reopening only on contentious issues. So, there cannot be anybody operating within the law, the
question of that, unless maybe you ingtructed that part of your Condtitution thet relates to those contentious issues and submitted
them to PSC as your views. So, | think, Chair, you did that and | hope we are able to explain to some of our brothers and
gdersthere, because | think, there is a misconception that there will be severd Condtitutions, so that you are asked to accept
Ufunganamo, Law Society, Bomas, Kivuitu's, Abida’s and so forth. | think that is something that we can do to educate our
people. Thank you.

Com. Kavetsa Adagala: Okay. Henry.

Tape 12
Com. Henry Jura (ECK): Thank you, Madam Chair. | want to comment on what Commissioner Hassan said about the
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smple mgority, without weighting that one aspect with another, like the 25%. Now, it does not appear that the law has looked
a the minimum number of the electorate that would be accepted when they vote. Like recently, we had a Referendum in Itay
about unborn babies, | do not know what it is dl about. the Catholics campaigned againg this and advised people not to vote
and they got less than 50% and therefore the Referendum was a nulity.

In this, do we have such a sgtuation? If only 20% of the Electorate vote in the Referendum, not for or againd, in the
Referendum, what do we do with that? Do we accept it as representing the collective will of Kenyans? Thank you.

Com. Kavetsa Adagala: In other words, there was a low turnout?

Com. Henry Jura:  Yes, there was alow turnout.

Com. Kavetsa Adagala: Because the Catholics--

Com. Henry Jura: Because the Catholics did not vote, | mean, in Itay less than 50%-- | think ther regulations, ther law is
that if less than 50% turn out for the Referendum, that the Referendum is a nullity. Now, the exercise, | do not know how to put
it in legd terms, so here in this country, if only 20% vote in the Referendum, not for or againg, in the Referendum, do we

consder that to represent?

Com. Kavetsa Adagala: Sorry, | was abit dow, but those are the kinds of problems of manipulation which can happen, isn't
it? Someone tdls people to Say away.

Com. Henry Jura: Yes. Actudly, dl | am saying is that the law does not seem to have covered, for example, that kind of

scenario. Thank you. So, if there is need for improvement--

Com. Kavetsa Adagala: Henry, the lawvyerswill answer these, because you and | are kind of in the same position.

Com. Henry Jura: Wil | was just commenting on that.

Com. Kavetsa Adagala: Yes. Edward.

Edward Lopokoiyt: Thank you very much, Chair. | would like to thank the Chairs of the two Commissons, for conducting
this Session very well.

My feding istha Section 4(F), where it says the CKRC monitor the conduct of the Referendum under Section 28, maybe you
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have talked about it. To me, this tends to create two centers of power and the results, because if you monitor — this is my own,
| am not a lawyer —but if you monitor, you have to present a report qudifying the results of the Referendum. The ECK will be
publishing the reaults in the Kenya Gazette and CKRC, under that Section 4(F), will be submitting a report qudifying or
otherwise, the results of the Referendum. That to me will creste two centers of power and this eesly could divide the Kenyan
people into two. So, thisiswhat | was observing. Thank you. My name is Edward Lopokoyit, Commissoner, ECK.

Com. Kavetsa Adagala: Yes, dways state your name. | think this is what the Chair of ECK was saying, that there is no
definition-- He is not ligening. Thereis no definition to monitoring and it has kind of been left. | think we have to agree on this,
but take heart, take courage, two centers of power are not so bad. (Laughter). Yes, Professor Kabira-- Kangu. Kangu, then

Professor Kabira.

Com. Mutakha Kangu: Madam Chair, | wanted to try and see whether | can give away forward. | will start by saying that
the law is supposed to be atoadl in the service of the people, in fact, the welfare of the people. The people are not supposed to
be the dave of the law, so in providing a way forward | need to point out that right from the morning, in this age of consensus
building, one can rightly say that there is a consensus in this room, thet there are big problems with the law, that there are
limitations in the law. Now if, as two Commissons, a nationd responsbility has been placed on our shoulders to guide the
country in the process of ddivering a Conditution, we need to find solutions to these problems we have identified and | doing
S0, we must be informed by what | have said, thet the law is supposed to serve the people, the people are not supposed to be
the daves of the law.

How then do we move forward? Now, the problems you have identified, Mosonik said in the morning that in some countries
they have a double mgority and we have in this country, when we eect the President, the Congtitution now requires that he
wins the Smple mgority, but he must dso get 25% of the votesin a number of provinces. | remember & an earlier stage, when
we had started discussng or conddering regulations under the earlier law, in our Commisson we had consdered that. In the

current law there is no double mgority and we can see that is a problem.

Now, we are taking about the issue of the Question. If you read the section deding with the Question, the whole country is
saying, there will be one Question, but taking as a teacher | can be able to set a question. In Biology - | did not pass Biology,
anyway — the question can ask, that criticaly discuss, @), the features of a head of a donkey, b), the features of the legs of a
donkey, c) the features of the somach of a donkey. It is one question with three parts, so in this Congtitution we could even set
the Quedtion as; *do you approve of this Condiitution &), the Chapter on the Legidature, b) the Chapter on the Executive, ¢) the
Chapter on the Judiciary, d), the Chapter on Commissons'. It is one question with severd parts.

Now, many questions have been raised which dearly show-- And the Chair for the ECK said, some of the Clauses can essly
attract litigation. So, as responsible Commissions we look for solutions and Zein has said one option of the solution would be to
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sweep those problems under the carpet, would be to say, come here with a solution, do not come as a problem and when you
think you are solving the problem you are smply postponing the problem. We had better swalow the bitter medicine and face
the problem and solve it, rather than postpone.

Another way would be to say, we see the problem and then look for how to solve it. One way would be to say, as CKRC and
ECK, can wefind an interpretation here which can enable the two of us to work together without conflict? Between us that can
work but for the outsiders, they can decide to go, to court as the ECK Charman said. We will not have solved the problem,

we will only have postponed it.

Another way would be to say, can we-- If you look at this law, CKRC throughout its work, has aways consulted with the
PSC on various issues. Now ECK has been brought in and there is a Clause that says, on meking of regulations the ECK can
conault with CKRC and can consult with PSC. The mandate of the CKRC to consult with the PSC generdly, 4ill remains to
the end of the process. Why don’t we be honest, be candid, be responsble and identify the problems, ask for a tripartite
medting with the PSC and tdll them, you have given us, the two Commissions, a job to do. You have given us an infrastructure
through which to do that job. Our honest view is that the infrastructure you have given us is not adequate and we think that
some of the problems in the infrastructure can be solved by you, Paliament and by further amending the lav and we are
proposing that here you can put an amendment to deal with this, here you can put an amendment to dedl with that and we tell
them, we-- There is one way, we can ignore these problems and go on, but we see the danger of people going to court and
chdlenging the entire process. Now, if you choose that you tdl us you are not ready to change the law, we shdl try to meander
round it, but if Someone goes to court and chalenges and things are in a mess, do not say we never told you. That is my way

forward.

Com. Kavetsa Adagala: Okay, thank you, Kangu. Let us have these questions answered and then we will start with
Professor Kabira. Maranga and Lethome’ svery tdl hand.

(Discussions at the “high” table)

Com. Kavetsa Adagala: Professor Kabira. | wanted to tdl Commissioner Kangu that there are two species of chameeons,
one give birth and the other one lays eggs. Endelea, Professor Kabira

Com. Wanjiku Kabira: Thank you, Kavetsa. We were just discussng outside about this word which we have adopted,
“meandering” and Kibisu sad to me, you know, meandering is asgn of weakness, and | said no, it is actualy feminine. Y ou can
decide to go round the problems because you know your destination and you do not want anything to block you, but for
measculine, you have to demolish the building on your way to where you want to go. So, there are different interpretations.
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On the issue of the campaign period, | like what Honourable Kivuitu has suggest here, because for me, | think it is important,
ether through the regulaions as we look a the Presdential Act and the others, we are very clear that people cannot begin
campagning before Kenyans understand what the Draft isdl about, like what we have, dthough | know you are saying that the
law does not provide, so that we do not have people beginning to campaign againg the Drafts, saying there is this and the other
before proper Civic Education is carried out, so that people will be meking decisons from an informed position. So, | hope that
wewill be able to do that.

| know there are no sdes.. Wadll, it does not indicate the Sides, but there are going to be sides, because we dready know that
people will be taking sides, maybe on the kind of Draft they are looking for. | adso like your comment on Civic and voter
education, because we have been discussing it among oursaves aso a the Commission and saying, that it does not make sense
for the Commission to go and tak about the Draft and then the questions are raised about how are we going to vote, what isthe
process, and then we tdl them, ECK will come later to tdl you how to vote. So, it is very important thet we work together on
thisissue, so0 that we are able to ddiver aful package wherever we go, whether we are ECK or CKRC. Thank you.

Com. Kavetsa Adagala: Thank you. Maranga, then Lethome. Endelea Maranga.

Com. Charles Maranga: Thank you. | want to aso commend the presenters of the two papers, even though | did not get
Henry’ s paper, but | think he did wel ordly.

Now, there are a number of issues which have come out. | think the firg thing we mugt agree on is that there is no perfect law,
evenin your own house. In fact, you will find dl the time you will need to change a few things and | think, starting from ECK, |
know the Chairman has dways been saying, the Parliamentarians have given me a bad law. If you give me a good law then |
will be able to effect certain things, like violence during campaign period. | think it is an issue which they kept on raisng, the
same issue with supervison of Paliticd Parties. | think, if we want to give examples, even ECK, asit is congtituted, you will find
thet it is not perfect, the law is not perfect and no amount of amendments will, 1 think, change the attitudes of Kenyan and |
think for my brothers who are ingging that we must have amendments before we have a new Condtitution, then we would have
as wdl started with a written Conditution which isin place them we see whether it is working or not, but which is dso not

possible.

So, | think the best way forward is actudly to use the bad law to bring out something good, the very reason being that even the
Chairperson of ECK did accept in the morning and he made a comment and he said, if you know that the very Conditution we
have came into existence because of a bad law, then we are not going to change much. So, | think we need to perfect this kind
of thing maybe later on.

The other quegtion is interpretation. | think interpretation here varies from one individud to another. There are people who will
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say, unless you amend this, then we will not be able to have this. There are other people who see it differently, that with this we
can be able to move forward. The issue of the framing of the Question. | think the Act is very clear, it has aready given us an
indication of what kind of Question we need to ask. It isather Yes or No, we are not going to subject the Draft and say certain
sections, in fact, that should have been an earlier way of approaching the issue of the Referendum. If it was issue based then |
will have understood and then people will be asking, do you like Executive, do you like this do you like Bill of Rights and so
on, but that is not there. | think now, what we expect is the entire Draft Congtitution, somebody to say Yes or No, based on
probability, whether you like the Draft or you do not like it.

So, the other issue, maybe which | want to put to the Chairman of the Electord Commisson is about the timelines. We know
very wdl that if we go for the actud date of palling, that means the actud date of the Referendum, it might fal between
November-- Maybe around November and December, but you remember aso, this is the period when we have schools
carrying out ther activities like examinations and so on. We have nationd examinations, we will have a nationd Referendum and
we might have other nationd activities What kind of mechaniams are you going to put in place? Because if it fdls between
November and December, the likelihood is that this Referendum might be pushed much further, maybe even to 2006, whichisa
likelihood. So, maybe | want to know what the Chair of ECK isgoing to comment on that.

The other issuesis Civic Education. The Civic Education which is supposed to be carried out for purposes of carrying out that
Referendum. Now, if the Attorney Generd is given the Draft Congtitution, he has 30 days in which to publish that and after
publication ECK-- | hope ECK will not be so conservetive and decide we are actudly having the Referendum the next day,
before CKRC carries out the Civic Education. So, | think it is a question which we need to agree, the two Commissions, that
the Attorney Generd does not publish the Draft Congtitution and then the following week ECK is up with a date, thet thet is the
day we are carying out-- And you know Honourable Kivuitu, when he says that is the day, hewill mean it, that is the day. So,
we redly need to agree upfront on this issue, that you will need to give us enough time as CKRC, because as you know, as
much as we are carrying out Civic Education, the kind of Civic Education we are carrying out is not Civic Education for the
Referendum urtil the National Assembly agrees on the Draft Condtitution which is going out to the Kenyans.

The last comment which | will want Honourable Kivuitu to comment on, is the issue of the campaigning period, that campaign
period and given that you do not have people with symbols and so on, maybe you might have to think given we do not have the
gte, but | think the campaign period we need to be very clear. What kind of period are you going to give the people? Just
before the actud pall, what kind of period are you thinking about, so that we can be able to prepare Kenyans wedl and maybe
the last question, which | want to comment on, is the people who will be turning 18, but they have not participated in the actud
pall of the Referendum, but they will have Ids and they can eadly go to court and say, ook, | just turned 18 the other day, but |
do not like what you people voted in for. So, what kind of mechanisms are we going to have, as two Commissions, to be able

to move forward? Thank you.
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Com. Kavetsa Adagala: Okay, let me just say, that last comment of Maranga’s, there is an even more inddious problem. It
isthat people are regigering people under 18, | hope you have heard that rumor, Chair, who are under 18 because of the
Referendum. That has kind of being going around. Y es, Lethome.

Com. Ibrahim Lethome: Madam Chair, | think ligening to the discussons going around, one can esdly draw a line to
Separate between issues and non-issues and | think the purpose of this consultative meeting between ECK and CKRC is to try
and see how maybe we can come out with a winwin Stuation on the issues pertaining to the mandate of each of the

Commissonsin as far as the Referendum is concerned.

Let me pick out one of the matters that | consider to be an issue, an issue that we need to discuss and maybe agree on how to
tackle it, or meander around it. What has been raised here by the Charman of ECK under Section 4 sub-section C, on
monitaring the conduct of the Referendum. The Chairman has given us the oxford mesaning of what monitoring is, and that is
supervisng and overseaing the process. Then, towards the end he has invoked the Condtitution, Section 41 sub-section 9,
which says that ECK shdl not be subject to the direction of any other person or authority and | think there is no argument here,
when there is a conflict between an Act of Parliament and the Condtitution, the Condtitution takes precedent, but in my humble
view, there is no conflict here, because the Conditution under Section 41(9) taks about the ECK being under, or subjected to
the direction of anybody, yet, in your definition of the word monitoring, there is no word ‘direction’ here, because when you
talk about directing a body it means giving ingructions, do this, do not do that. In monitoring we do not envisage that.

Way forward. Can the Chairman please move away from the words he has used in the lagt paragraph on that issue, that ECK
hes taken very strong views, because when we are taking about a win-win Stuation, people should move away from taking
grong view. So, we move away from that and agree and say this, the lav may not be perfect and we have agreed since
moming that we are going to meander around this law and you have ended very wel and said tha we should discuss this
dilemmain a mature and patriotic manner, in the best interest of Kenyans. So, in the best interest of Kenyans, the interpretation
that | would give to monitoring of the processisthat it has nothing to do with subjecting ECK to any directions. CKRC will only
be monitoring with a view of getting something to write in its find report. That we kept an eye of the process right from voter
regigration to Civic Education, to voter education and the actud Referendum, but CKRC will not, in any way, direct ECK in
what it shal do and | think if we take that approach, we shdl have resolved that issue once and for al.

So, Mr. Chairman, | beg you to move away from that strong view, so that we can come out with a winwin gtuaion. Thank

you to Madam Kavetsa, for teaching us this approach, win-win Stuation. Thank you.

Tape 13
Com. Kavetsa Adagala: When | read, the Chair of ECK, | see on page 18 it is saying, “once again...”. Okay, “...but the
ECK isready and willing to consult within fraternd limits’. 1 do not know where you were reading the one of strong--
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Com. Ibrahim Lethome: Page 11.

Com. Kavetsa Adagala: 11. Okay.

Com. |brahim Lethome: Just before timdines-—-

Com. Kavetsa Adagala: Our timdines

Com. Ibrahim Lethome: Yes, timdines That is where he begins by saying, “this is an area which ECK holds very srong
views'. Underline that.

Com. Kavetsa Adagala: Yes Okay. We will handle this, | think they are dso taking about different dimengons there, or
different timdines. Commissioner Nyamu, where is he? Okay, Nyamu, then Bishop, ECK Bishop. Anybody ese on thisline
S0 we can finish. We only have about 15 minutes for response, so let usjus have the-- Who isthis here? Cherono, and | think
that should beiit. Yes.

Com. Habd Nyamu: Yes, thank you, Madam Chair. Very, very briefly, three brief points. One of them is about monitoring. |
am not alawyer, by the way. Through ECK's usage, the dectord usage, there are two words that are free for us to use. One is

observe, the other one is monitor.

Since 1992, we have never ever used the word monitor, usage only, because monitor to us at that time and we read extensvey
about monitor. Monitor is about full participation of the monitoring agent in the process of eections as opposed to observation,
which does not dlow the observer to interfere with the process itsdf. That isthe diginction and | think, if we have appeared like
we are taking very strong views, it is because of that usage. So, one can be an observer and if we agreed that observation is the
better of the two, then there will be no problem, in my view.

The second point is, who isgoing to vote? And the answer is the registered voters. They are going to vote about what? They
are going to vote on, in my view, a monger cdled the Condiitution, a least that is what my mother would view it like. It is a
completely unknown mongter in her lifetime. Why am | cdling it a monster? Because it is not voting about which color to give to
our nationd flag, if it is colors then | am sure that my maother would vote for green, even without voter education, even without
voter education and even without Civic Education. We are not going to vote about a smple thing like that. What are we going
to vote about? Most of these people | am thinking about, it is about if Kibaki isa good President or a bad President. Is thet the
Condtitution we are vating about, this monster? | do not think so. Otherswill vote, like people in Kirinyaga, where I come from
will likely vote about if it is right for Kirinyaga and Embu and Mbeere to be a region like the Draft says? Persondly, | know
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what the Condtitution is about, but a lot of people, over 50% in that area will care about how they didike being lumped
together, but that is not about the Congtitution, that is about how that little group would like to livein the future.

There are alot of people who think that the Congtitution requires them to vote about their current MP, vis a vis the older MP.
Isthat what we are herein Mombasa trying to resolve? Certainly not, but you know, it is the redlity, athough that likdihood is
likdy to be reduced by Civic Education and voter education, but how far can people be convinced within 90 days to reduce
thar very close knit fedings about that?

Now, the last group who will vote the way they like and somebody has dready said thisbut | have forgotten who, iswhat about
the very strong Mudims? Are they going to vote for a Congtitution which seems to bdittle the Khadis' court? There will be a
lot of questions about that. So, we need to be very, very careful in that.  (?) second chamber, Executive, President or
non-Executive.

Ladtly, and | would like ass stance from Professor Okoth Ogendo, whether the Review Act did not make an error by inserting
the word Review, which the current Condtitution does not dlow. The word Review isa smple word, but | have go afeding that
the current Condtitution does not dlow that word to change the current Conditution. Would it have been better if the heading
was ‘An Act of Parliament, enabling Parliament to empower the people of Kenya’' ? Parliament empowers the people of Kenya
to participate in the process of amending the Congtitution. They resgned some of their power to enable the people of Kenya to
amend the-- Because that iswhat the current Condtitution dlows. Amendment and dteration, those two things are dlowed. So,
if thereisaway of bringing and conformity, which isfriendly, and the way forward, rather than discontinuation on one sde and
the other sde. | think that might help if amendments are glill possible. Thank you very much, Chair.

Com. Kavetsa Adagala: Okay, thank you very much. Bishop, of ECK.

Com. Bishop M’ Thambu (ECK): Thank you, Madam Chair. Mineis very smple and is more or less a question.

Com. Kavetsa Adagala: Go on, we are ligening.

Com. Bishop M’ Thambu(ECK): Areyou?

Com. Kavetsa Adagala: We are ligening.

Com. Bishop M’ Thambu: Now, | think, Madam Chair, you will agree with me, from this morning, aisng from wha

Professor Okoth Ogendo’ s presentation concerning hot cases and litigations that are teking place, and what Dr. Maranga has
sdd is a worrying Stuation especidly when, a this moment in time, we are redly finding the way forward to holding the
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Referendum. But, | am wondering, how far can those court cases hamper, though we may meander, we may find court cases
being an impediment to our meandering process. Can we be actudly enlightened on what actudly the CKRC is actudly
thinking about these court cases that are redly chalenging the holding of the Referendum. We may tak and tak and tak and
gpend days here, but we find ourselves actudly hampered. Can we be assured about what is redly hgppening? Thank you.

Com. Kavetsa Adagala: Okay, a deep question. Lastly, Commissoner Cherono.

Com. E.C. Cherono: Chair, | see that we seem to be agreaing that we continue meandering throughout, because if we do not
agree here that we accept that there are certain issues which need to be sorted out, agreed upon asissues (7)), come up with
those problems as we may have identified or maybe our lawyers have identified. So, we come up with a lig of problems, issues
that need to be tackled, discuss them, agree that they are not issues or accept that they are issues and then look for the solution.
If we can come up with those issues, look at them criticaly without fear or without thinking that the only solution to those
problems is agreeing to meander, then we will not have a problem. So, let us ariticdly look a the issues as they are raised, lig
them, give them technica discussion, very technica, come up with the solutions and agree on how to sort them out without any

fear.

| have heard, right from Professor Ogendo, when he discussed the issues relating to the Act and rdating to the Conditution
its=f. If you look at the origind Condtitution, what you call the Condtitution of Kenya Review Act before the amendment, there
was awhole section of part 4, in which the amendment smply said, “part 4 of the principle Act is repeded and the fallwing is
subdtituted”. Y ou repeaed the whole section which was giving you procedures and details of the making of a new Condtitution.
Y ou repealed the whole section that discussed the issues of Bomas and how to come up with that Congtitution and the whole
thing is repealed and then you gtart with amendments recognizing the people of Kenya collectively and then you want them to
gve paticipation through the Nationd Assembly and through the Referendum and then you use the same document thet you
have repealed ceartain sections. | an not a lavyer and | am not going to chdlenge it, because | do not even know if it is
chdlengeable, but the issue is, Professor Ogendo raised certain issues and | like a Situation or a position where us, as Kenyans,
we take issues raised by individuas and record them as important until we discuss them through discussion and the issues which
may have been raised by us at the Electord Commission be taken, be listed, look for technica advise and we agree and then
we come up with solutions to those problems. If it is possible to do it right here today, that will be wonderful, let us do it. But, if
we can subject certain issues to cartain discussons | think it will help us, because dl of us are looking for away forward. Let us

avoid the Stuetion.

| have heard the Chairman of the Electord Commisson when he says, the problem of dl Kenyansis that they think every sngle
one of usis useless, so whenever you have a discussion and you make a proposal you say that is a useless fdlow and we do not
know who is aussful felow in this country. But if we take issues as they are and then we discuss them, | think it will help us. So,
| am proposing a Stuation where we come up with the issues, let us look at them criticdly, whether the issues are within the
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amendment or within the origind process, if there are issues that we can il atend to, so that we can have amendments of the
amendments enacted as soon as possble before we come to the conclusion of the exercise, we try to do it. If we cannot get it,
then we dl agree, like someone was proposing, that let us look for a way of working together like how you can monitor usin
the best way possible that we will think we are not being monitored, maybe there is away like that. So, that iswhat | am saying,
Chair.

Com. Kavetsa Adagala: Yes, | can hear you and | appreciate very much your camness and your tone. (Laughter). | think
itis caled wisdom, and saying let us-- because there are other suggestions which have been made. When | suggested earlier on
that we could go by whet isin the paper, it was that kind of systemdtic finish with each one, because they are listed by the Chair
of ECK. Also the issue of agreement, it will make a lot of difference if we can have grounds for agreement here. | think that is
part of the win-win, then we would move forward to another set or another situation, or another scenario dl together. It makes
alot of difference how we approach this, even with Civic Education in 90 days, you can achieve a lot if you have the right
approach and the right intention and if you have what is caled synergy, then things happen in an exponentia way rather than
being one plus one, because it could be one plus one is 52 or 2000 depending on how-- You know when you are in an
agreement how things go, but | will let the senior man start and then — the other oneisjunior? Okay--

Com. Samue Kivuitu (ECK): Only in age.

Com. Kavetsa Adagala: Only in age?

Com. Samue Kivuitu(ECK): (Inaudible).

Com. Kavetsa Adagala: Okay.

Com. Samue Kivuitu (ECK): Thank you very much, Chair. | think there is in this document the programme for this
conference, something which is caled “emerging issues and the way forward and | think a lot of these things which have been
raised, you can sort them at that stage, particularly what Commissioner Cherono is saying. These are matters you can look at, |
even think that applies to Mr. Mukangu. | am coming back to Mr. Mukangu, because there is something he said which | agree
with-- Kangu, sorry. Thereis something he said which — | even told the Commissoners, has been bothering me — and he has
mentioned it.

When you go home, those who think that our position on Civic Education and monitoring is wrong, dthough lawyers have go
that tendency of not agreeing on interpretation, especidly when they are representing different clients. In the fird place, | agree
with what Abida says, but | want you to look at that section which you are talking about, Section 41 Sub-Section 9. Let us
look at it again, of the Condtitution. It says, “in the exercise of its functions under this Condtitution, the Commission shdl not be
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subject to the direction of any other person or authority” and if you look at the next Sub-Section, it says, “the Commisson may
meake rules or otherwise regulate its own procedure and with consent of the President, may confer upon powers and impose
duties on any public officer or authority for the purpose of discharge of his functions’. In fact, | am surprised, that is not the
way-- Thisismy Act, it is nhot the way it used to read. It used to say, “without prejudice to the provisons of Section 9..” |
cannot see why thisis not saying so, | do not know why they altered that. Meaning that Parliament was accepting that it is an
authority, but it cannot pass a change which will look like interfering with out powers.

If you read that one-- Firg of dl, | think, Lethome, when you supervise you interfere, because when you supervise you must
tdl someone, do this, do that, that is what supervisonisdl about. if you read that and then you read Section-- | do not know,
it must be I was quating the wrong section when | said 124,

Com. G.K. Mukele: (Inaudible).

Com. Samue Kivuitu: Itis123-- | thinkitis 123, | do not know where my greet lawyers are.

Com. Kavetsa Adagala: Gresat lawvyers of ECK.

Com. Samud Kivuitu: 104. isit the one where the law says that you are not subject to any direction, it does not mean--
You seg, itisthe interpretetion, it is 124.

Com. Kavetsa Adagala: 1247

(Inaudible discussions on the floor).

Com. Kavetsa Adagala: 123.

Com. Samud Kivuitu: 123? Yes, it is 123.

Com. Kavetsa Adagala: Yes

Com. Samud Kivuitu: Where? Anyway, you look for it and you will find that it says, whenever an Act of Parliament is

contradicting-- Yes, itis124. “This  (?) dhdl have effect, notwithstanding the foregone provision...”. “And accordingly, if

any such provison is inconsstent with the provision of this Chapter..”. No, it cannot be this one.

A Commissioner: (Inaudible).
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Com. Samud Kivuitu: Whatever the Section is and Lethome stated very, very correctly, any law inconastent with section
what?

A Commissioner: 123(8).

Com. Samue Kivuitu(ECK): 123(8). Yes, it says--

Com. Ibrahim Lethome: No provison is-- (Inaudible).

Com. Samue Kivuitu(ECK): No, not that one. Anyway, any provision of the law, which contradicts the Condtitution, is void
to that extent, whatever it is, it says that. Now, we are saying, that any provison giving power to anybody to monitor and
therefore, to supervise us, contravenes the section, Section 41 Sub-Section 9. dlearly, thereisno way, we see it very clearly. |
am sying what we see. This question of saying a provison in mandatory, if it is mandatory in an Act of Parliament and it
contravenes something in the Condtitution, that mandatory has no meening, itisnothing, asthey say, (9.

Com. Kavetsa Adagala: Welcome back. (Laughter).

Com. Samud Kivuitu)ECK): In short, what we are saying is that, we view that as the podtion and that has been our
interpretation. In fact, it has been our interpretation and dl the Minidries keep off from us because of that. We say, you just
bring this and you are interfering with us, please keep off, but if you want cooperation do and | said, and this is our postion, we
want the Referendum to succeed. Itis not ours, it is for this country, it is for our brothers and sisters, mothers and fathers and
grandfathers. We want it to succeed and so we mus find a solution, solution is not very difficult. If you come to monitor,
monitor is bigger than observe, so you can observe eections which means you will not interfere with the process, you will not
tak to anybody and say, “why are you doing this? Do this?’. You do not do that, you observe whatever you want to observe
gnce you want to write a report. when you want to write a report you do not need to ask pompous questions. You look and
write your report, nobody will bother you, that will be there, that is there. In fact, we are going to dlow fdlows from other
countries to come and observe, they are not better than you, as | said, we are colleagues. We are in this game together. So,
thereisno problem, | am just saying that please, let us remember, if you exceed we might have a problem and we might start
quarrding and that is one thing we do not want, we do not want quarrels. That is number one.

When we come to Civic Education and voter education, true, voter education merges into Civic Education. With us, when we
are doing Civic Educetion or voter education, we do not even do it ourselves, we normdly give this to NGOs to go and do the
job and we judt tdl them, these are the limits So, we can see no problem at dl as such between us and you, at dl, even whether
the law conflicts it does not conflict. | am mentioning these things and even when | wrote to the Miniger | told him dl these
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things and many more. | even told him this question of Question, we are just cheeting people asking them a question like this,
we are cheating people. But | said we are going to do the Referendum and | am glad, for example, we have this workshop,
because we are going to come out of this knowing exactly what each one is thinking and we are going to work very wel and
that is dl. So, that should not bother you, it should not even have taken so long to sort of argue, | think it is a matter that we
have no big problem, but our view is very clear and what | fear most is because there are alot of felows — you are cdling them
busybodies — I think they are citizens, they have got aright to walk to court. In India you write a letter and the Supreme Court
gts. Here you have got write a plaint or an gpplication, they look at the affidavit, is it properly sworn. There you just write a
letter, they do not care whose the Sgnature is and the case goes to Supreme Court and you will find a big Government

organization being upset by the court from a very smdl fdlow who has no shoes.

So, somebody might take up these issues and ddlay. You are lawyers, alot of you are lawyers, you know when something is
filed in court, like this one, this gpplication they are saying under 28. | am just looking at it and saying some of them might even
take 3 years and that time no results can be announced. That is the purpose of the Referendum, we might even have a Generd
Election before a Referendum is finished, because of pending cases. So, instead of giving people the opportunity to file, | would
just say it was wrong to pass this law this way without consdering these matters, because they can bring a lot of litigation and
dday the process. This was the emphagis in my letter, this dill remains my emphasis and my next emphags is that let us work
together, let us forget about dl those. | was intrigued by what Mr. Kangu said, because | have been asking mysdf, yes, this
sections says that the question will be whether they want the new Condtitution raified or no. So, it is a Smple question, do you
want the Condtitution ratified or do you not want the Condtitution to be ratified? Whatever it is, then you say Yes or No, itisa
ample question, but like Mr. Kangu, | was asking mysdf, but is it not possible to split that thing into severd parts and 4ill be
leading to the same conclusion and it will give you a quantitative response, because if it is questions about Kadhis' Courts, if it
questions Executive, Devolution, the regiondism which Mwalimu mentioned, you know, those things you might be able to say
50% said they do not want regiondism. They are dill trying to ratify the Condtitution, but they are giving their reasons for not
raifying it. Those are things which have been bothering me, | am not asking you to think like me or Mr. Kangu, leave us done,
heisachameeon, | am not. (Laughter).

All I am saying is that, if it is possible to devise questions which can make it easier for us to be able to reach the people, the
people to know what they are answering and be able to interpret what they are thinking, | think | would gladly take changaa
and that isthe point. | think, basicdly, those are the main questions which were raised. As| said, | think most of these things we
can finish them when we come to looking for the way forward. Zen’s questions are very good, but | think they can dso be
dedlt with at that time, the only thing is that | think it is impossible, dbsolutely impossible for us to do more then the Act says,
when it comes to who may vote. | think it is so clear, thereis no room for argument, it is the registered voter. Whoever did not
register, too bad and that isdl and | do not think we can do more that that and if you do not do it that way, you will see a
petition in court and then the whole thing will be thrown out and there we are. After that you will see this fame of 2002 will be
finished, everybody will say, these are the fdlows who are running the bogus Referendum.
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S0, | do not want to say more than that. | think we have many problems under the Act, the Act was done in a great hurry. |
enquired why and | was told and | was satisfied. As aresult, alot of things were left out and some of them are very frightening,
even this mgority thing. Smple mgority is a very worrying thing in a Referendum, that can be done by a few people and thet is
the end of the matter and dl of uswill be said to have said Y es, because the law was there and nothing happened. So, these are
some of the things which we might have to contend with and | think, when we come to look at the way forward, | think you
people-- 1 will not be there, but | think as you go now and you think as you take changaa or whatever you take, as you read
your Bible, your Koran, try to think about them and see what positive contribution you can make day after tomorrow, because
| think thet isthe best way. We know the problems, we have identified them, now how do we get the solutions. The problem
brought up by Professor Okoth Ogendo, is more profound. That one, | do not think we can solve, even in that way forward,
(Laughter) tomorrow. It is so fundamentd, that when | gave it a thought | said to mysdf, let us just pray to God, that might
help.

| think that iswhy | can say for the time being, | am very grateful for what dl of you have done, the contribution you have made,
you have redly enriched my thinking more and to tdl you frankly, | have not put my mind on the Referendum regulations yet,
persondly. Mr. Mukele and his team have been working very hard on this, but because we have been travding a lot, dso on
officd duties, | have not had time and | have now started collecting materias for this to see how | can dso play a part, my
contribution in the making of the regulations. It isa very slly law, because we are told to make regulations. If you look &t dl the
other laws which are passed, you will find they say you can make your regulaions and they say, without prejudice to the
generdity of this, these are the areas you can make regulations. This one says you can make regulations as to the procedure for
Referendum and that is dl, it does not give guidance. So, should we make regulations a fdlow will come to court and say you
went beyond the powers which you were given by the Act. | mean, we are a the mercy of God in some of these things and that
iswhy | say, please, those who pray and normaly their prayers are heard, do alittle bit of a hard job than before. Thank you.

Com. Kavetsa Adagala: Thank you, Chair. Hassan, please proceed.

Com. Ahmed Hassan: Thank you, Chair. | do not think | want to add much after the Chair has spoken, but just to comment
on what Zein has sad on the contestant in the vote. | think it will depend on what comes out in the Draft Condtitution after it
goes through Parliament. Right now, Parliament is in the process of discussng the continuous issues and trying to reach
consensus. So, once the amend the Bomeas Drft, it will really depend on the extent of the amendment, once it comes out and it
isvery clear how far there has been amutilation of the Bomas Draft, has there been just a 20% amendment to the Draft or not?
And then it will become very clear, so that we have those who are for the Draft and those who are againg the Draft, then it will
become like the EU votein France and Netherlands, where it was very clear that there were those who were againg the new
Condtitution of EU and in Holland. Again, amilaly here dso, it will be very clear now, the contestants will be two people, those
who are for the new Congtitution because they are happy with the contents and the way it has been amended by Parliament,
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and those who do not warnt it.

But again, unfortunatdy also, because it is very close to the dections, it could dso be a Referendum on the Government. It
could be seen that those who vote for the Condtitution are adso vating for the Government and it will become much more
politica than just a Referendum on the Condtitution and it becomes the palitical legacy of the Government, because it is going to
fight very hard to get it, so that if you get a Y es vote on the Condtitution, that dso trandates into a Y es vote eventudly, in 2007
and s0 on and <o forth. So, again, it will depend redlly on the contents of the Bomas Dréft, or after it comes out of Parliament
and then we will be very clear and know who will be the protagonists. The question of whether it is going to be in Kiswahili or
English, the Question, | think right now we do not have the law which makes English and Kiswahili as both offidd languages,
dthough under the new Condtitution, you know very wel that both English and Kisweahili are going to be the verson, but |
expect ECK, in ther regulations, will have that leeway to be able to put the Question in both English and Kiswahili for easy

communication and access to dl the people.

Now, on the questions which Kangu had raised, | think the question is very clear. Section 28 does not admit of multiple
choices. | think thet is to confuse the voters, it is going to convince people. The section is very clear, what is the kind of
Question we are going to ask the people? As he has sad, it is, do you want this Condtitution or not? And you answer Yes or
No. If you gart going into A,B,C,D, you are actudly going to rig the vote, that goes to rigging the vote and it is absolutely
unnecessary and illegd, because if you have an answer of 50% saying Yes to Parliament on the chapter of the Executive and
40% or 10% saying Yes to the Judiciary, then you will have different voting mgorities, how are you going to collate that and
andyze that? It is going to be quite confusing, so | think we should just go with the wisdom of the law and just ask one very

ample and generic question, do you want it or not, Yes or NO.

Com. Kavetsa Adagala: Nyamu raised asmilar Studtion, isn't it?

Com. Ahmed Hassan: Yes, precisdy.

Com. Kavetsa Adagala: Yes, that there are these problems.

Com. Ahmed Hassan: Now, itisadso true that the Smple mgority rule to pass the Condtitution, the threshold is very low. It
does not say 51% of the registered voters, it just says 51% of the votes cast in the Referendum. So, actudly, one province or
one didrict can vote and Hill we will have a new Condtitution to bind dl of us. So, that is one area that | think-- | agree with the
speaker who sad in some of the Condtitutions that we have had, regions vote, they require a certain threshold in regions, or the
Upper House or the Lower House will both vote and so forth. So, if you look at today’s Standard on page 17, if you look at
the vote, what happened to the vote on the issue of the babies, the sem cdl babies, the unborn babies in Italy, they got a 17%
vote of the registered voters, they voted Yes. But, the law required for it to become law, over 50% of the registered voters to
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have voted. So again, it is something which we can think about in this.

Findly, on the possible amendments to the law. You know, this lawv was passed in 1998, the CKRC Act was passed in 1998
and up to today we have had 5 amendments to the law at different points in time. In 1999 it was amended once, 2000, 2001
for the merger, 2002 twice and again 2004, last year, S0 we have had 5 amendments. This again, is tetimony of the problems
they are trying to amend, they are trying to address at different times in the politica life of this process. Now, of course
Condtitution meking is also a continuation of palitics by other means, Professor Okoth has dways mantained that. So, it is
(?) politicd, we cannot be addressing politica issues, palitical problems, but going back to the law and amending it. We cannot
resolve palitical problems by amendment to the law. Sometimes, some of the difficulties which come out in the process have
much more to do with palitics and actudly, the law itsdlf. If there was palitical goodwill, in my view, and dl of us were agreed
on this process and the contents, these issues of trying to amend and do this, will redly be a secondary issue and the  (?), but
because there is no political goodwill, there are alot of protagonists, some of them disguise those palitical ones through legd
amendments and legd problems. So, | do not know whether it is going to help us even if we make further amendments to the
law, whether they are dill going to give us a Condtitution if there is no palitica goodwill.

Now, Maranga, | think the timelines; it is true that there are different timeframes for the law, but | wanted to mention this. Under
section 37 of the new law, parliament has the power to extend the time in any of the sections. So, even if they cannot get
consensus within 90 days, which they are now trying to do, they dill have the power to go back to Parliament and pass a
resolution to extend the time for themsdves and even for ECK and for everybody dse. So, redly, we should not be unduly
worried about that, dthough, that may again bring uncertainty to the problem, so that if the Referendum date fdls on a school
day or am examindion day and we require the schools for palling stations, | do not think there is any problem if Parliament is
agan requested to extend the time for ECK to hold the Referendum and on the issue of the 18 years, those who have reached
18 years dfter the voters have been registered, | think the same law will gpply, which gpplies to the Generd Elections. There are
vay many people who will become 18 years after we have dready voted and | do not think they can go back and chdlenge the
eections, basicdly. Thank you.

Com. Kavetsa Adagala: | am glad you talked about timdines, because the Chair of ECK brought it out, but maybe we can
ded with it tomorrow. There was aso the question of court cases and what Professor Kabira said, on a proposa to separate

Civic Education period from the campaign period, | think that is a problem we have to ded with.

(Inaudible discussion from the floor).

Com. Kavetsa Adagala: Yes, | think tomorrow and the Chair did say, the Chair of ECK sad that we need technica

support. | think one of the other contributors here said, we need to work on thislig — | think it was Cherono who said it — and
seek technicad advise and perhaps, thisis overnight, so that we make the lig of issues show technicaly how they can go, | think
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itis both legd and politica, so that by tomorrow when we are coming to the last sesson of-- | do not want to Chair tomorrow,
but when we are coming to the last sesson of emerging issues and the way forward, we will redly come out of here with
something that is workable and that we have agreed on and we will have taken away the cobwebs, so that we will not be going
back to ground zero everytime.

Unless there is any other find comment, | would like us to end this session today and | think. Probably the Secretariat will take
care of the technicd input. Our DS is there, R&D, there are three DSs here, | think they will work on that. Thank you very

much, dl of you. (Clapping).

The Meeting adjourned at 5.35p.m.
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