








CONSTITUTION OF KENYA REVIEW COMMISSION,

CKRC/ECK Jaint Consultative Workshop on Referendum Programme, Leisure L odge, Mombasa,
held on 15" June, 2005.
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19. Abuya Abuya - “
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Observers

Jacqudine Olweya - Assgant Resident Representative, UNDP Kenya.

The Meeting was called to order at 9.15 am. with Commissoner Rachel Mzera(ECK) in the Chair.

Com. Rachel Mzera(ECK): Ladies and Gentlemen, | think it is quarter past now, we should start.

(Inaudible discussions from the floor).

Com. Rachel Mzera(ECK): One mesting, please. We should start now. Commissoner Mukele, Vice Charman, ECK,
Commissioners, Ladies and Gentlemen, Good Morning. It seems asif people did not have a very good rest lagt night, because
the room is dmog hdf, unfortunatdy. | hope you had a very good breskfast. Now, before we start | would like to cal upon
Pastor M’ Thambu, ECK, to say some prayers and after that | will aso request if there is any Mudim here and would like to say
some prayers, please, you are welcome to do that. Pastor M’ Thambu.

Com. Pastor M’ Thambu(ECK): Let us pray. We are grateful to you once again, Heavenly Father, for gathering us in this
place on the second day of our deliberations and surely, Lord, we would like to acknowledge your supremacy and power over
every cregture, because we are nothing but the pottery, You are the potter. We submit humbly in your hands and ask that the
divine intervention will be in this place as it was yesterday, to enable us, O’ God, to go through that remaining bit of our
deliberations and come out with the amicable solutions that we shdl be in a postion, dear Father, to carry out the Referendum
and bring peace to this Nation. O’ God, we have go to recognize where we are and how we are placed in this place. We are
not better than Kenyans out there, O’ God, neither are we more qudified than they are, but it is because of your divine grace
that you have extended your hand onto each and every one of us, man and woman, O’ God, in this place, that we can be able
to stand before you and make decisons for this Nation. We can see the magnitude of the work, O’ God, we can see the load

which, dear Lord, the two Commissons are carrying.



O’ God, the two Charmen, the way they are deepless thinking about what to do and especidly when there are obstacles in
their Commissions, or there are obstacles to be answered in higher authority. God, we are asking you, in Jesus' name, to hep
us and give us direction, give us light, give us that wisdom and understanding to bein a podtion to pick those areas, dear Lord,
that we may term as gray and they are bringing obstacles in this particular Referendum and above dl Lord, we just want to pray
that your divine intervention aso will be required to the Parliament, the PSC and the Parliamentarians, O’ God, because we
may St here, eat and drink, spend money from the poor and when we submit dl that to those people, they just turn them down.
Father we pray for your advice and especidly to touch the Parliamentarians and those that are making decisons concerning the
Referendum and even the Zero Draft per se. God, we pray that you shdl do your will, have your own way in this system, even

as we gt here we need your blessing, we need your cover we need your protection. In Jesus’ name we pray. Amen.

Com. Rachel Mzera(ECK): Do we have aMudim who would like to say some prayers, or isthat enough? Y es, okay, good.

Com. Ibrahim Lethome: Let us pray. Bismillahi Rahman Rahim. In the name of God, most merciful, most gracious, we
thank you God, for giving us another opportunity to see another day. God, you know that the task ahead of us is difficult, but
we bdieve and trugt that with your blessngs and guidance we dhdl succeed. Give us Sncerity in dl that we do so that we do it
for your glory and do it for the people of this country. Give us what is good in this world and what is good in the hereafter and
protect us from the torment of hdlfire

Com. Rachdl Mzera(ECK): At thisjuncture, | would like to recognize some Commissoners from the CKRC who are here
with us today. Commissioner Phoebe Asyo and Commissioner Sdlome Muigal. Welcome Commissoners. | think we have aso
to hear from the ECK, Chridine is aso here. Now, have | covered everybody? | wonder whether there is anybody who has
not been recognized and who was not with us here yesterday. Anybody else? No. Okay.

Y esterday we had a very good meting and | think people were very frank and candid, so it is expected aso today we will
have dmilar deliberations. We covered quite a lot yesterday, if you look a the programme there is no need for me to repesat
what was covered yesterday, but it was quite good. So, today, our fird presenter is the Vice Chairman of ECK, Mr. Mukele,
who is going to tak on the mandate of ECK on the Referendum. After his presentation, it will be followed by Plenary

discussons Mr. Mukele, you have the floor.
Com. G.K. Mukeleg(ECK): Thank you. Ssters and Brothers, Good Morning. | will go to my paper draight, it is a short
paper and | will do it largdly by reading what is there and in the introduction | am gating, this topic could esdly overlap with

what the Chairman was talking about yesterday, that is the Chairman of ECK. However, it is harmlessif part of it is repeated.

“The mgority of Kenyans have not heard of a Referendum. It isinteresting to note that the Referendum has been carried out in



the neigbouring countries like Uganda and Rwanda, who have specific legidation on the issue, but not Kenya’. This does not
just apply only about the Referendum, it also gpplies in the law reform in East Africa. Our neighbours who were behind us are
way ahead of us for the reasons you know.” There is no reference to the Referendum in the Kenya Condtitution or any
legidation covering this. Referendum legidationsis provided for in the Conditution of many countries. In Uganda, under Article
61(b) of the Condtitution and Section (1) of the Referendum Act, the Electord Commission is charged with the responghility to
organize, conduct and supervise eections and Referendum. We have such provisons in England, Canada, Audrdia and many
other countries. Idedly, there should be a permanent law to ded with the Referendum and plebiscites’. There is very little
difference between the two, but we use the word the plebiscites when we are talking about voting on issues. Do we want bars
in estates in Nairobi? That would be a very ided item to go for the plebiscites of the residence of Nairobi.

“The law we are deding with in this exercise, goes off the Statute books on completion of the project, thus Section 36(1) of the
Condtitution of Kenya Review Amendment Act, 2004 states -

“this Act shdl expire when the Commission is dissolved”’, yet Kenya has many issues on which leaders and the population are
divided. It would be proper to take some of the dividing issues to the people/voters’. Could you please switch off dl your

mobiles so thet we can lisen to one source as we proceed.

Theexiding law. Kenya has reasonably good law on eections and the Referendum is basicaly an éection. It is not a choice of
politica parties or individud candidates, it is a choice by the eectoral between opposing political views, often with the Yes or
No answers. The Kenyan dectord law is set up manly in the Conditution and the Nationa Assembly and the Presdentid
Elections Act. it is common knowledge that written Condtitutions provide for how they are amended or replaced. This is the
case with Section 47 of the Kenya Conditution that provides for the dteration thereof. The word ‘dter’ as provided in the
Callins Wordfinder means among others, adopt, amend, change, modify and transform”. All those words are included in the
word ‘dter’ which is in Section 47 of our Condtitution. “Section 3 of the said Condtitution highlights the supremecy of the
Condtitution and it states:- “throughout Kenya and subject to Section 47, if any other law is incondgtent with this Condtitution,
this Condtitution shdl prevail and the other law shdl, to the extent of the inconastency, be void”.

The mandate of the Electord Commission under the Conditution starts with Section 5 on page 6 of the Conditution. The
Section provides for the eection of the President of the Republic of Kenya. Sections 41 to 43 provide the basic dectord law
and set out the Electord Commission as the only body with the mandate to carry out eections. The Commissions independence
is enhances with the protection of the Commissoners and the Commisson’s decisons as dated in Section 41(9). The
responghilities of the Commission are outlined in Section 42(a) with the margind note put as “Conduct of Elections’. The ECK
is respongible for inter alia (d) promoting Voter Education throughout Kenya. Section 42A(e) provides for such other
functions as may be prescribed by law. That law, of course, will be void if it contravenes Section 3 above and by extenson the
Electord Commission can ignoreif it directly encroaches on the independence of the Electord Commission”.



“Apart from reference to the courts of law that hear disputes on results, the adminigraion of the éection in this country is
exdudvdy the work of the Elector Commission. our courts have usudly never directed the Commisson to repeat an dection
as dated in Section D(1), (c) and (d) of the Condtitution of Kenya Review Act. Section 3 of the Nationd Assembly and
Presdentia Elections Act provides for the appointment of the saff of the Commisson. Section 17A states:-

“The Electord Commisson shdl have the overdl conduct of eections under this Act and shdl give generd directions and
exercise supervison and control thereof and take the necessary measures to ensure tha the eections are transparent, free and
far’. Thisis the mandate of the Electord Commission.

The mandate under the so-called Consensus Act. “Some of the Act would be caught up with Section 3 of the current
Condtitution. The Act has been enacted by Parliament, the supreme law making body of the Republic and unless the contrary is
shown, the Electord Commission has duty to implement the law asitis’. | am pausng to indicate the stress under that Section.
The provisons of Section 28 of the Act are specific and are as follows-
28(1), Within 90 days after the Attorney Generd publishes the proposed new Condtitution under Section 27(3) , the
Electord Commisson shdl hold a Referendum to give the people of Kenya the opportunity to raify the proposed new

Condtitution.

(2) The quegtion upon which the people shdl vote in Referendum shdl be whether  they are for or againg the
ratification of the proposed new Congdiitution.

Thiswas discussed at length yesterday.
(3) The proposed Condtitution shdl be ratified by a smple mgority of the votes cast in the Referendum.
Thisagain, was discussed yesterday.
(4) The persons who may vote in the Referendum are the persons who are registered to vote in eections to the
Nationd Assembly.
(5) The Nationd Assembly and Presidential Elections Act shdl apply, with necessary modificetions, with respect to
the conduct of the Referendum, subject to the regulations under Section 34(3).

Y esterday, the Chairman was wondering what it was dl about.

(6) The Election Offences Act shdl gpply with respect to the Referendum as though it were an dection within the



meaning of that Act.
Thus, with the mandate dearly given, the Electord Commission hasto look at the fallowing aspects of the Referendum:-
@) The register of voters has to be revised and be in place as it forms the basis of the choice by the
people. It is an dementary rule of the eectoral process that no eection can be free, far and

transparent without a good regigter.

(i) There mugt be officers to carry out the exercise. As most of the Electoral Commission dection
officdas are hired on temporary terms, work must start with the hiring process.

(i)  Thelogistics must be worked out and put in place for the exercise.
(iv)  Thedection materids must be assembled in time. In accordance with Section 28(2), the Electord
Commisson has no role in framing the important issue of the questions to be taken to voters.

It Imply has no role except perhaps to those who want to say, oh, put it in Swahili and put it in some other language in order
for the mgority to reach. It has no role.

) The Electord Commission has to make rulesin accordance with Section 34 of the Act.
And | would like to inform you at thistime, as the Chairman said, the Committee concerned has adready made rules. In fact, the
comments you are making, or you made yesterday will be very useful for completion and after the rules have been approved by
the Plenary of the ECK, they will be sent to CKRC and they will be sent to the Committee in Parliament, under the Clause

saying, in consultation with. So, they are coming to you.

(vi)  Thefunds mud be available early to fecilitate the preparations for the

Same.

(vii) Voter Educetion is a Conditutiond obligation for the Electora Commisson of Kenya

We dso saw yesterday that there is very little difference between the two, Civic and Voter Educetion.
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Now, groundwork. “Getting down to the ground work, the ECK as a neutra body that arbitrates between opposing views
would have to look at the following:-

(@ Thewording of the question or questions which would be explained to the people.

That iswhat we are supposed to do, but | have dready commented on thet.

(b) Thehandling of campaigns by opposing groups.

| was very surprised to hear some very Honourable members who are here, saying, you cannot even put in the balot papers
yes or no and give colors and give symbols  (?) to the people. | do not know what that means.

(c) Conflict resolution.

(d) Themonitoring and access to the Media

(e) Providing public information and a giving a balance to opposing arguments.
(f) Carying out and supervising actud polling.

(9) The counting, the declaring and gazettement of the results.

Conclusion:

The mandate of the Electord Commission, under the law, isclear. Time s of the essence. Let this workshop decide on where
the two Commissions can work together without infringing the provisons of the basic law of the land, the Condtitution. Where
such problems arise, solutions can easly be found e.g. the CKRC can carry out Civic Education but when it comes to Voter
Education and the conduct of Referendum, they can come as observers and | do not think we need to quarrel so much on the
word ‘monitor’ and ‘observer’, because, like even in the last General Election, we had people who were mohilized and
supposing the CKRC mohilized its personnd and they carried the labd, ‘CKRC’? You would be everywhere. So, the only

thing we are saying is that you cannot be giving your orders while you are down on the ground there.

The problem is that the Parliamentary Select Committee, which is to identify contentious issues of the Condtitution and get the
gpprova of Government, has not been involved in the joint medtings of the two Commissions. | think this is the fourth mesting,
probably, adjoined, third or fourth meeting we are having. | have never heard somebody stand here and say he is representing
Paliament and that is where the red issues, for now, are. However, let the workshop thoroughly examine the lawv and the time
frame for the process. Problems, if any, can be solved in accordance with the exiding law. There are no insurmountable
problems that ECK and CKRC cannot St and talk, discuss and reach a concluson and | would like to put, at this time, when
we tak about the provisons of the law, we should not be taken as opposing the process, we should not be taken as being
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hodtile to anything. The right thing is to say the law as it is. After you have said it, then you get down and say, how do we go
about it.

With dl the respect, Ladies and Gentlemen, now that the opposing groups are beginning to talk at nationd leve, our leaders,
our groups, this thing you called IPPG 1997, that thing was just medting of leaders. It was put into writing and the law was
changed in, | think, a week or two. | can assure you that even before we go to the Referendum we can have a more decent Act
to organize this law and incorporate it into the Congtitution. That ismy persona opinion, so once they agree and they put down
the paints involved, you get what you cdl experts, you may not like lavyers if you are not a lawyer, but lawyers will dways be
there where there islaw, they will dways be there. So, if you get those experts and say, even one from each of the 8 provinces,
lock them up, these 8 people, lock them up for 3 days, they will come up on the proper procedure of how to amend the
Condtitution.

Nevertheess, | am not saying we cannot amend the Congdtitution under the exiding law, | am only saying, as an opinion of one
of these lousy lawyers in Kenya, that the Act as framed is defective in many respects, but that does not have to stop the
Process. Thank you very much.

Com. Rachd Mzera(ECK): Thank you very much, Commissoner Mukele, for your very elaborate paper. Now, this is open
now for questions or discussions, anybody who would like to comment. | think | saw your hand first. Okay.

Tape 2

Com. Abuya Abuya(ECK): On contentious issues, Asit was discussed in Naivasha, and up to now, Chair, | have not seen--

(Inaudible discussions from the floor).(Laughter).

Com Abuya Abuya(ECK): Up to now, Chair, the two Commissons, | do not know. At least ECK, we have not seen wha
came out of the Naivasha discussions. | would be better off and | am sure dl of us would be better off, if we were given the
document.

Two, | would like to stress thet, yes, lawyers, it is true as you have said, that they have a part to play, but dl dong, even before
Bomeas and indeed, there were actudly Committees hired, Committees of prominent lawvyers. | do not know what happened,

that iswhy | say, dso you cannot do without political leadership. Thank you.

Com. G.K. Mukee(ECK):: Thank you. | prefer, | think, to answer the question ingtead of writing down any questions, at the
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end of it you begin explaining and even leave out some.

Now, on the question of contentious issues, | do not know. | do not know, | have no answer. Maybe some of us here who
occasondly meet the people who matter, might know about it. I do not know and it is important, much as the section of the law
is saying, the question will be this, but those contentious issues will affect the thinking of the people when it comes to voting.
Now, the lawyers, Commissioner Abuya Abuya, have never been popular in higory. Even in England they said, if you want
judtice in this country, kill dl the lawyers, Shakespeare said so in one of the plays. So, nevertheless, you cannot do without
vehides on the road, they kill people, but you must go into them. The same thing with the lawyers, you cannot do without them
except where there is anarchy, then you can do without them, as Amin did. He through some out of the courts and did whatever
he did. So, | have no answers to your question, thank you.

Com. Rachdl Mzera(ECK): Yes, has anybody got an answer to this question from the CKRC? No.

A Commissioner: (Inaudible).

Com. Rachd Mzera(ECK): Oh, you did not hear the question?

Com. G.K. Mukele(ECK):: Whether you have the contentious issuesin your possession, they have been listed down for you
and you have them. That is what the Chairlady is asking.

A Commissioner: (Inaudible).

Com. G.K. Mukeleg(ECK):: Oh, please do forward to us so that we aso have them. Thank you. The Naivasha Accord.

Com. Rachd Mzera(ECK): Okay, good. | think you were the second person, or you.

Com. Ibrahim Lethome: Thank you, Commissoner Mukele, for your paper, | just want some daification. On page 5 of
your paper, item (b) on the things to be done on the ground, groundwork. It is a little bit confusng because from yesterday, |
started hearing about opposing parties, when you are taking about the campaigns. | am not very clear about who these parties
are. My undergtanding is that there will be Civic Educetion to dl Kenyans, then after that there will dso be Voter Educetion,
Kenyanswill be given information on how to vote. Then, the campaign here, it iswhere | get alittle bit lost, especidly when you
tak about opposing parties. Which are these parties that we are taking about? | thought dl Kenyans will be given the same
document, it is for them to decide, depending on whatever they want, to say ayes or ano. | seek further darification, thank

you.
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Com. G.K. Mukee(ECK):: Thank you very much. That isto me a very important question and thank you for raisng it. The
picture we have about a Referendum isthat you are asking people to vote yes or no. You do not just go to the people, because
obvioudy, there will be palitical issues unless our leaders agree it becomes more or less a consensus, but if they are opposed
and the regulaions we have drafted, we have provided for each Sde and the sdes we are talking about, people who are saying
no and people who are saying yes. Each sidewill have to have a nationd office and a provincid office and a didtrict office just
as palitica parties have and those sdeswill be identified, that this belongs to this sde and that belongs to that sde. When you
are voting, you will have agents for the sides, the people who are saying no will have agents at the palling station, those who are
saying no will have agents a the palling station. They will have been appointed by a Sde, we are not basing it on politicd
parties, but it will be aside, but in practice, if you look very carefully you will find some paliticd parties are on the ‘no’ side and
others are on the ‘yes’ sde. So, those are the sides, or groups we are talking about, so to come to (b), handling of campaigns,
there will be campaigns, there will be campaigns by the side saying no, there will be campaigns by the side saying yes and there
will even be conflict, that iswhat we anticipate in terms of this eection.

Now, probably our understanding of it is different from yours, it is very easy. You will get your very experienced group with
some lawyersin it, we shdl get our experienced group with some lawyers on it, across the table, we discuss in private and we

will agree. | see no problem, but that is how we understand it.

Com. Rachdl Mzera(ECK): Okay, | saw your hands first. Okay, you lady and then | will come to you.

Com. Alice Yano: Yes, thank you very much, Commissoner Mukee. | think | would want to start from yesterday. From the
look of things it is that we have redly bonded together and | can see we are redly going to go ahead and provide the
mechaniam for having a new Condtitution, maybe before then end of the year or next year.

| want to pick up from your conclusion, that is the second line, that let this workshop decide on where the two Commissons
can work together without infringing the provisions of the basic law of the land, thet is the Congtitution. From the look of things,
my mind is very clear, that we can now take an honest view, we know whet the law is, but from the presentation you have
done, | can see we have so much that we can be able to do together in arriving a getting the positive results of the Referendum.
| would want to look at the infrastructure of the two Commissions, like CKRC, we have the Didrict Coordinators Offices and
the 3Cs on the ground. | know, ECK, you have didtrict offices and | think that if the two can be harnessed together, thet is for
the infragtructure of the two Commissions, we would be able to forge ahead and move together, that is usng both, for the
purposes of the remaining part of the Review Process.

Also, | would want to look at the materids that maybe, we would have to use in the Civic Education. For the Commission, |
remember one of the CKRC Review Commissoners yesterday presented the paper and sad that we have aready prepared
Civic Education materids and | know very wel that you aso are prepared in the issue of Voter Education. Supposing when we
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go to the ground, can the two be done in tandem by the two Commissions, so that we can have a joint, meaningful way forward
interms of Civic Education? | am happy with what Commissioner Mukele has said about the issue of monitoring, thet we do not
have to make a hullabaloo out of it. At the end of the day, if we can both agree on the moddities of moving ahead, so that we
can be able to do monitoring, not drictly per se as per the law provides, but do it in an agreeable manner so that we can see the
end of whatever Civic Education we are going to provide for the people, so that they can make informed choices when it comes

to a Referendum.

On the issue of the personnel to handle Civic Education, | know very wdl CKRC, we dready have a number of NGOs,
CBOs, we have professona bodies and dl that, that maybe we used lagt time and we are dill updating our lig and | believe
that ECK aso, you have your own personnel that you have been usng to do Voter Education. Can the same be harnessed
together, put together, so that both Commissons can see the results of ajoint venture in terms of that?

In concluson, what | would say is, can we now forge ahead and come up with a joint way forward for purposes of ensuring
that we have a process that will benefit us during the Referendum. Thank you very much.

Com. G.K. Mukele(ECK):: Right, thank you very much. In fact, you have touched largely on the last item on the Agenda this
afternoon. Unfortunately, | have to attend some internationad workshop tomorrow morning and | have attended it in Kampala
and Dar-es-Saalam, | do not want to missit, but it will come under the last item basically, but what the Madam is saying is quite
right, because now, if you have decks, we cal them in short, decks, that is the Digrict Coordinators, in our language we just say
decks and you have decks at the same time and these people are earning from the same source, the Treasury, from the poor
Kenyans pockets. Surely, we can find a way in which we can assst one another. Bascdly, my view has been that our decks
could do alot of work if each had a vehicle, even Voter Education, Civic Education, whatever it is. If these people had vehidles
and means of transport, they would do quite alot. So, that is now the way forward, we will come to the ideg, that do we then
look, in the context of the law, a what our decks can do, you will look into what your decks can do and then we come together

and say, how can we share that for the convenience and the reducing of expenses.

The gtaff. We have temporary gaff and | believe dso, with your way to be dl over the country, you will aso need temporary
gaff and we can actudly work ether jointly to some leve, or separately, but with avery good understanding for the purpose of
convenience and for the purpose of saving on costs. As we sad, Civic Education and Voter Education, just what is the
difference? And as we have confessed to you, we have been given, | think, 7 Million Shillings or so, yearly for Voter Educetion,
that is just a drop in the ocean, it is nothing. So, that money has been spent on advertisng. If you hear when we are having
regidration of voters or an eection, that item you hear just before the news, or just after the news and KBC does not say itisa
public service and we get it free, no. You will hear one advertisement for one week has taken 100,000 Shillings So, the
coordination can be done, you have work to do, we have work to do and to me, there is nothing we cannot actudly solve. The

ideathat | object to is people thinking that when you point out what is wrong, then you are hodtile to the Process. Far fromit.
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Com. Rachel Mzera(ECK): You over there,

Com. Riungu Raiji: Thank you very much, Chair. | dso want to associate with those who want to thank Mr. Mukele, | think
like a senior lawyer he has been precise and to the point and | liked very much your conclusion and the sentiments that you have
made about pointing out the weaknesses and trying to find a way forward, but there are two issues that | wanted to comment
on and seek darification.

The question to be put to the people, in fact, | am glad because we did spend sometime yesterday and | think it has been
occupying our mind and | think you have sad that probably, the ECK has no role to play in the framing of the question,
probably as it appears to be dready framed in Section 28(2) of the Act. | think that is an issue we have been thinking about,
both yoursdves and oursaves for sometime. The other issue, which | am not quite clear in my mind and | know it has been
raised. The question of opposing sdes, agents doing this and that. | know thisis a new area which we have not dedt with in this
country, but | am just wondering inmy mind-- | know in ordinary eections we have parties and they have the agents they have
accredited, therefore they can put observers, | suppose they raise money and dl that. | would imagine that probably in a
gtuation like this, there are no registered groups in support or opposng and therefore accreditation may be an issue. B, it is
something, | think, that we need to put a lot of thought in, | notice that the law says that you gpply your regulaions mutatis
mutandis, whatever that means, | suppose with necessary modifications, because those are the issues | think, which we have to
do alot of thinking on, because on way, probably it looks like you may even need no campaigners, people just go and
campaign, the other one is that you may aso have organized groups that want to offiadly be recognized as opposing or
supporting the Referendum. | think 1 would want to seek some dlarification, because | an not quite settled on exactly how this
thing will 1ook like when we have it and then perhaps, which side do we join and dl that. Thank you.

Com. G.K. Mukele(ECK):: Right. Thank you very much. In fact, you have explained it and | have dready concluded that
the way we are looking at it and the way you are looking &t it is different and the regulations, if we were not going round the
country, would have been ready, | think, in another one week and you would get them, then you would study them. In those
regulations, we copied quite a lot from our neighbours, the Ugandans. You see, in Uganda, when they were vating for
multi-party, should they have a multi-party system, one party had a bus as a symbol and people dimbing over the bus and its
diginct colour. Now, you see, you are saying, we want many people, so you enter a bus and people can choose and say, if you
want many peopleit is as smple as that. When you are going in for Voter Education, what are you tdling the people? Surdly,
you must reach somewhere, Voter Education or Civic Education, you must reach somewhere where you are tdling people that
you make a choice between the two and they cannot make a choice between the two without making those two dearly distinct,
dealy separate. So, they will say, those who want the Condtitution, choose a bus, or those who want status quo choose a
mountain. 9 unajua hii mulima tuu iko hivi? Eh. Sasa kama hutaki badilika na hii mulima yenu Mount Kenya, ubaji

hivo, choose Mount Kenya. You see how smpleit is? (Laughter). And the people will choose Mount Kenya because the
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Mount Kenya has never changed and it is not going to change for now. It is not going to change.

Now, tha is what Ugandans did and if you want to change, then you may have probably a jet plane or this thing going to the
moon and if you want to change, then you may probably have a jet plane or this thing going to the moon--

(Inaudible discussions from the floor)

Com. Rachd Mzera(ECK): Canyou ligen, please? Ligen, ligen, lisen please, let us have one mesting.

Com. G.K. Mukee(ECK):: A popular inggnia where people will say, now we want the new one, we are tired of the old
one. Otherwise, | do not know what Civic Education on the issue you will do without tdling people clearly, to diginguish and
the one way to disinguish, you mus have a symbol, one way to diginguish, you must have a colour. That is how we are
looking at it, but neverthdess, | am not saying you are wrong, no, please. When you look at the regulations, you will look at it
caefully, we will hold a medting and | am sure we will agree. Now, yes, | think that isal | can say about that particular issue.

Asfor theissue of yes or no, 28(2) that we are taking about. Whether they are ‘for’ or ‘not’, the words are ‘yes' or ‘no’, ndio
au hapana, 9 ndio? Thank you.

Com. Rachel Mzera(ECK): Thank you, Mr. Mukde. Now, | think | want to raise a question here. Now, when we are
talking of ‘no’ and ‘yes', | an dso very confused. It seems as if the whole Congtitution now, will have only one answer or one

item, so that isit. Yes, soitispossible to have that. Okay, jaly good.

Com. G.K. Mukeleg(ECK):: | can explain. Can | explain, maybe add to what you have said?

Com. Rachd Mzera(ECK): Please.

Com. G.K. Mukde(ECK):: Tha is the understanding of some people. Some others are saying, take out those contentious
areas and lig A,B,C,D,E, <0, if the mgority on one item says yes, it will be there. If the mgority-- In the Condtitution, in which
case we are qolitting the Condtitution into bits. There is a thinking, aso, on those lines, but | am not saying what others are

sying iswrong. Thank you.

Com. Rachd Mzera(ECK): Okay. | think I ssaw Commissioner Asyo, you had your hand in the ar a long time ago. Please,

can you come with your question?

Com. Phoebe Asiyo: Thank you, Madam Chair. Allow me aso to thank Mr. Mukele very sncerdy for his very eaborate
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paper. There is one issue that appears on page 4, under ‘groundwork’, the work that ECK has to do. (a) says, * The wording
of the questions or questions which would be explained to the people’. | was just wondering, Mr. Mukede, whether this is not
an area where you might want to act with the CKRC, which indeed drafted the new Condtitution and who went round the
country and got the views of the people, they might have a deeper ingght into how these questions you are referring to would be
explained to the people. How do you intend to go about this work without involving the CKRC or other people who have been
on the ground? Thank you.

Mr. G.K. Mukele(ECK): Thank you, Madam. We want to involve CKRC and this issue is more explained. First of dl, the
way it isworded here, the wording of the question or questions, in fact, we have looked at it and found the question will only be
one, or questions. You never know, as | am saying, |PPG or consensus, whatever those words you like usng, or people like
usng, could come up with a different shape dl together, in which case this comment would ill be relevant, but for sure, that
issue is going to be shown in the Draft regulations, which you have done, as soon as the Plenary approves, it will come to
CKRC and CKRC will study it, make their comments then we can have a joint meeting of the Commissions, or a joint megting
of the Technicd groups or legd groups, or whatever you cdl them, of the Commissons. So, we are working with them.

Com. Rachd Mzera(ECK): Commissoner Nyamu.

Commissioner Habd Nyamu(ECK): Thank you very much, Chair. This moming | am the first one to tak, contrary to
everybody ese.

Com. G.K. Mukee(ECK):(ECK): Good.

Commissoner Habe Nyamu(ECK): My mind does not want a Referendum, particularly because of 1.7 Billion and 1.4
Billion, that is 3.1 Billion shillings As a teacher, | would rather have that money go Bursaries, or to do some good work for the
H Molo or other poor people. | think we are talking as though Referendum is a foregone conclusion. | do not think so, | may
not be alawyer, but | do not think it is a mus, that the Referendum must happen, for this reason. The same paliticians who have
50 far caused dl this fracas because of disagreement, because of seeing matters in different ways. They are the same paliticians
who are now tdling us they are coming together and they are very good friends, and since these disagreements have led, in my
view, to the miswording of the Review Act, | bdieve that the new friends can reward the same Act in a manner that makes it
possible to write off the Referendum. The disagreement, Madam Chair, is about amendment or Review. Some very leading
Kenyan lawyers have quit this process on the grounds of, can the Condtitution be reviewed, or can it only be amended and
atered?

Now that we have friendship between the warring parties, surely they can be told to re-word. It is just the top line instead of
usng Review, just use dter or amend and since we have been told that Parliament has limitless powers to legidate, let them say
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something like, “an Act of Parliament empowering the people of Kenya to share with Parliamentary powers of amendment and
dterations to amend the Condtitution’ and then let us make the Referendum, in my view, unnecessary.

Com. Rachd Mzera(ECK): Thank you, thank you. | think we had better stick to the agenda. (Laughter). Yes, you want to
react?

Com. G.K. Mukee(ECK):: With the permisson of the Chair, | can react in very few words. | have sad it esawhere thet if
we are not ready to change the Conditution in a sensble manner, leave it. Thereis no provison in the Conditution saying it must
be changed within so many years, so if we are not ready, leaveit. It more or less ties up with what the Commissioner is saying,
but, no, we are not the leaders in this country on the palitical scene, we are not the drivers. If the drivers have passed the law
and that law has been signed and it has been gazetted, we mugt be ready, dl of us. We do not want to be ambushed and then
be blamed. So, we are saying, because the law is dready effective and | have said that law could be changed in just two days if
people were serious, if need be. So, you may as wel even say dl you are discussing here, as Commissoner Nyamu is saying,
you how go to section 47, put in dl you want to say, vote two thirds mgority and we have a new Congtitution or an amended
Condtitution, that is possible, but let us work on the presumption that the lawv we are gpplying is the one that has become
effective. Thank you.

Com. Rachdl Mzera(ECK): | think it was e@ther Henry or Ali firs. Now, who was it, was it Henry? Okay, Henry and then
we will come this side. Please, we will go that side and then come this Side. Can we do that? Oh, good. Now, Henry.

Com. Henry Jura(ECK): Thank you, Madam Chair. | think the--

(Inaudible discussions from the floor).

Com. G.K. Mukele(ECK):: Go on.

Com. Henry Jura(ECK): Thank you, Madam Chair. | think the Vice Chairman, ECKs paper has lad there very dearly, the
mandate of ECK and | want to confine mysdf to that paper. | only want to comment in passing that now we have come this far
and as the Vice Charman has said, we are just the technica people, the people who matter we will have to go back to them.

| seethisas-- There are two levels. We have the paliticd leve, which is represented in Parliament by the Committee and the
technicd leve and the technicd levd is both the CKRC and ECK. | think we go back to the operations and confine oursaves
to drictly dedling with how best to interpret the law and apply it on the ground. To this extent, therefore, it means, to start being
practical there will be Committees, that the Vice Chairman has dluded to, between ECK and CKRC. | can see we are
covering the ground and we are reducing the gap. We have agreed in principle that Voter Education, Civic Education, who is
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doing what and we have agreed that we shdl do it. We have agreed on another issue which looks rather contentious, | have just
forgotten, there were two main issues between ECK and CKRC, so what we need to do now is to go on the ground and fine
tune this issues without being distracted to more legd and paliticad matters. So, | think as Commissioner Edward Cherono
suggested yesterday, we shdl have to come up with points, we shdl have to gppoint technicad Committees because we have no
way out, we have been given indructions. We cannot go back and say, okay, we do not want the Referendum, we do not have
the power to say s0. So, | think that iswhat we should do, thank you very much, Madam Chair. | think we should go down to
thinking of how to form Technicd Committees to ded with specific operationd issues. Thank you.

Tape 3
Com. Rached Mzera(ECK): Thank you. | think Commissoner Baraza has got a very burmning issue, okay my dear.
(Laughter). Yes, thefloor isyours.

Com. Nancy Baraza: Itisnot a bad issue, but | thought | would put my hand up very--

Com. G.K. Mukee(ECK):(ECK): No, she sad burning, not bad. Burning.

Com. Rachd Mzera(ECK): Not bad, burning.

Com. Nancy Baraza: Yes, thank you for the opportunity. | think how | want to react to Commissoner Nyamu, is that, | think
now his question, his concern takes us back to a theory of Condtitution meking into dl that suff, Congtitution making, the
theory, because the only way known in Condtitutiona theory about making new Conditutions is elther through a Referendum or
through a Condtituent Assembly and we see every country that makes a new Condtitution ether go the way of Condituent
Asembly like Uganda and South Africa, or Referendum. That is the only way you can bring in a new Condtitution and in
Kenya, we are changing the basic structure of the old Congtitution and we are bringing in a new Condtitution and it can be done
only, ether through a Referendum or through a Condtituent Assembly. So, it is a necessary path that we have to follow.

Now, secondly, the Billions, they frighten people, but democracy is not cheap. | think that is money that we have to close our
eyes and spend if we are to bring structures that will ensure democracy in this country. | did vist the El Molo and | know they
arein a dire pogtion, but for as long as we have no inditutions that reach the El Molo, | think dolling to them a few ghillings
every year will not hep them at dl. | think the best way is for us to spend the 2 Billion, but create democratic ingtitutions that
will make sure thet the Bl Molo become part and parced of thisinditution. | think that should not deter us, we have no way out,
we have to follow the Condtitutiona theory and we have to give Kenyans a new Condtitution.

Com. Rachd Mzera(ECK): Yes, Ali, then | go to thislady here.
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Com. Bashir Ali(ECK): Thank you, Madam Chair. | think | have no quarrel with the process or the decison that we should
have a new Conditution, this was a decison of the people of Kenya at dl levds and this Commisson, CKRC, have gone
throughout the country and they have heard people and | think what they present here today is what, in fact, the people of
Kenya said and wanted and | think that is okay, because the amount of money we are spending, | think should not be an issue,
because money is what you spend on the vaue rather than the amount itsdf. So, | think thisis a very good invesment for the
future of this country.

Now, having sad that, Mr. Charman, | want to take the Vice Charman to task for what he said. Now, after we read his
paper, | think he dluded to the fact that in his considered opinion as a senior lawyer, he thought the Act was defective and |
think that statement should have been made many, many months ago, not today. He should have told us, we sat even with him
a so many mestings looking at that Act. So, if it was defective it was his responghility to tdl us where it was defective and how
those corrections should be done. Now, advising us to go ahead with that defective Act and carry out the Referendum, | think it
does not impressme &t dl, so | would ask the Vice Chairman, dl those wires among the two Commissions, to tdl usif in fact,
the Act is defective, if it is so, then can we follow alaw that we know in our heartsis wrong? Should we not have a duty to the
country to say, we can do this or that, we can go round about it that way and therefore, we can research our duty. | think it will
be cheeting people actudly, to follow alaw which we know to be defective. Thank you very much.

Com. G.K. Mukee(ECK): | know Commissoner Ali and that question is quite im calling it as it is. Yes, we are pointing
out, the law can be effected, let metdl you one example where the law can be terrible and it has been going on for the last 50
years. Section 6 of the Land Control Act says, if you buy a piece of land and you do not get the consent of the Land Control
within 6 months, that agreement is void. At home people amply tdl people, this is the piece | have sold you and somebody
brings bricks and tiles and puts up a beautiful house, you come back sx months later on, the other person who has been sdling
to severa people has gone and he says, the agreement was void, if you want, carry away your house. You see that is bad law
and then somebody has dready developed and you go away empty handed. | have know two murders, three, in Western
Province because of that. It is bad law, but nobody has brought in a good law, Mukele does not make law, he can only shout
as heis shouting and somebody picks the point and goes somewhere and the law is amended. Thank you, thet isdl | want to
sy on that.

Com. Rachd Mzera(ECK): Commissoner Wambaa and then Adagaa.

Com. Anne Wambaa: Thank you, Madam Chair. Madam Chair, | am referring to the earlier comments of Commissioner
Alice Yano and our Vice Chairman, on what we can do to work together. Madam Chair, firs of dl, the objective of both
Commissonsis to have a Referendum and have it successful and from yesterday the argument as to the responsibilities of the
ECK versus CKRC and | find ourselves given ajob we want to do and do it well. When you are referring to the law that has
empowered ECK to do so much, you are right, but by invalving CKRC, ECK is not bresking any law. So, as long as you
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fallow the law and you involve CKRC to the extent that you are not breaking the law, it will help us reach our objective.

Madam Chair, earlier on when this Commisson was formed, ECK fdt left out even during the Bomas work and | think that is
where the feding that we are separate bodies arose and since now we have sat down together in order to run the Referendum,
let usforget about-- | hope that | will not be blamed by my colleagues in the ECK, let us not emphass so much as to who is
monitoring, who is observing, let uslook at it, that we want to achieve this objective over a very, very successful Referendum. |
think we need to involve oursdves, our daff out there in the didricts and | was thinking mainly of training. We are dways
trading our aff whenever we have a by-election or a Genera Election and | was looking at it in a Stuation where we can even
save funds by getting the ECK Coordinators and the CKRC people ingstead of holding different training sessions, because we
have one message that we want to give them, maybe a different vehicle of doing it, let us see how we can involve them. even the
area of trangportation, it would be dmost unthinkable to have one Didrict Coordinator from CKRC and our Coordinators, they
are driving to the same venue and they go in two different vehicles, or one leaves the other because we are two different

organizations. It can be worked out where we can work together.

Madam Chair, there are ds0 areas where the two Chairpersons of the CKRC and ECK can aso work together in the Media
coverage. We can go and we have a message, we are putting it in the Nation today something to do with the Referendum. We
goent KShs.50,000 or KShs.100,000 per page to advertise what we are doing. The next page is CKRC, paying the same
amount, giving the same message, s0 | was thinking that probably these things can be coordinated in order for us to work
together. The Chairmen can go to the dectronic Media, they can be interviewed on dl these tak shows where people want to
ask questions, the two groups can work together in order to educate the masses on the Referendum. But, let us look at the
objective of the two Commissions rather then the diversties. Thank you.

Com. J.B. Tumwa(ECK): Procedura matter.

Com. Rachd Mzera(ECK): Okay, procedural matter. You are welcome.

Com. J.B. Tumwa(ECK): Madam Chair, | take note that Mr. Mukee has discussed the mandate of ECK and the next topic
isgoing to be mandate of CKRC. | am wondering, some of the issues which seem to be coming up now, will they not have
waited for us to hear from the CKRC and then we discuss dl these matters together so that dl that leads to wha we are going
to discussin the afternoon. Thank you.

Com. Rachd Mzera(ECK): Yes, | think that isa very good ideg, actudly.

Com. Kavetsa Adagala: (Inaudible).



Com. Rache Mzera(ECK): Pardon me?

Com. Kavetsa Adagala: Mineisthe mandate of ECK.

Com. Rachel Mzera(ECK): They are overlgpping.

Com. Kavetsa Adagala: | agree with him, but mineis on the mandate of ECK.

Com. Rachd Mzera(ECK): Yes, | was going to give you a chance to tak, but | was going to finish first and then what he has
sad, my dear. (Laughter).

Com. Kavetsa Adagala: No, it isthe mandate of ECK.

Com. Rachd Mzera(ECK): Okay, you have the floor.

Com. Kavetsa Adagala: Yes, | an surprised to hear members of ECK —with dl due respect — saying that we do not need a
Referendum, because actudly, a Referendum is a mandate of ECK. CKRC will only do this one Referendum and then dl the
others that will ever come, whether they are the Switzerland style or which one, it will be ECK that will be doing them.

Now, it istrue we have basic needs, | think Nancy has answered it in a different way. It is true we have basic needs, but let me
assure you, Commissoner Nyamu, through the Chair, your sdary and mine donated to a primary school every month will
improve your didrict and mine. Y ou have not dedt with that aspect on a persond leve, we have, being told you have dl these
exorbitant sdaries, you have this, so it starts there. If indeed, we do not need vating and democracy, then we dissolve ECK,
because that is what it comes down to, but because people want to be involved, because people are human beings who want to
make decisons, that is why we are having the Referendum. The Referendum is not coming from CKRC, it is a voting, a
democratic tool. It is like we dl decided that we want to have test tube babies instead of going through the whole pain of
childbirth, you know. (Laughter). It is redly something quite fundamentd and there are different needs in society, there are
basc needs and there are needs of sdf-actudization and they are judt a that levd where we are. When we go through the
Referendum, Kenya will be a different country and the Civic Education is actudly educating the entire society. So, if we are
feding guilty —me, | do not —1 am ateacher so | know | am teaching the whole society and | have no qualms about that.

Com. G.K. Mukele(ECK): Sorry, Chair, | think snce | was the presenter of this, | am happy by the reaction to wha we are
discussng, it is quite good, but | want to correct Mwalimu a little, the Mwalimu who has just spoken, that it is not ECK
Commissoners or members, it is a frank opinion of one Commissioner and this frank opinions are good because you see the

fedings of the people.
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Com. Rachdl Mzera(ECK): Okay, yes, the next one.

Com. Mutakha Kangu: Madam Chair, | would like to make some comments about the issue that was discussed earlier
about opposing groups. We need to recognize that an eection is one way for putting into effect the democratic processes to
endble people to enjoy ther right to democracy and a Referendum is a higher leve of democracy where people are not vating
to choose leaders but to decide on issues and in democratic processes it is accepted internationdly that an eection has to be
free and far and if it is to be free and fair, those who are participating mugt be given an opportunity to mohilize support for tharr
views or for ther candidates. So, in this case if we are going to have a ‘yes’ and ‘no’ choice, there must be people who will
want to mobilize people around their opinion. If your opinion is that you are voting ‘yes' to the Conditution, democracy
demands that you be dlowed an opportunity to mohilize people who think the same way you do and therefore, that is why it
becomes necessary that you be alowed an opportunity to campaign and see whether you can win more supporters on your

dde.

So, | think Commissoner Mukele is quite right in saying that we must have sides, there must be some rules of governing how
those sdes are going to be dlowed to maohilize support for their views and if you go down you will find that in every dection
there is an opportunity to rig. There are those who will want to rig the dections and <o, if you do not have clearly defined sghts,
one 9ght can eadlly overrun the others and impose their view on the others by rigging. So, that is why you need agents for each
sde, campaigns for each sde, those agents will be vigilant, overseeing that the other side does not manipulate the Referendum
90 that the result is reflecting what the people do not want. So, | think it is quite proper that we should have sides, we should
have opposing groups, they should be given time to mohilize support, they should be given time to have agents to oversee, to
enaure that there is no rigging, so that at the end of the day the results truly reflect the wishes of the people of Kenya.

Com. Rachd Mzera(ECK): Yes, the Charman of ECK. Mr. Kivuitu.

Com. Samue Kivuitu(ECK): Thank you very much, Mr. Kivuitu. | notice you are gtting behind my name. (Laughter).

| do not know, | have go a problem with thisissue of sdes, because | do not know how you will identify them. The Referendum
isan amorphous thing if you do not know, it is an issue which is put to people and they choose. Now, how do you identify these
people and will you have them registered so that you know who are on this Sde and who are on the other sde? That kind of
effort, to me, seems to be wasted. If you just put the question people will queue and they take ther sdes there. | cannot
understand, when they are campaigning they go out and say, ‘I do not support’, ‘you support’, they will be tdling the people
and my worry was that the freedom of the palitica parties, it will be like you are suppressng it if you do not just let people
campaign the way they want. Why should | know the way they are campaigning and waste a lot of my time trying to group
them? My problem is very big on this issue and my Vice Chairman knows, | have go a red big difficulty in understanding the
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purpose of these sdes.

Com. Rachd Mzera(ECK): Yes, over there.

Com. G.K. Mukee(ECK):(ECK): | have a reaction to what my Chairman has said. You have rules to apply, Election
Offences Act, you have the Electord Code of Conduct governing the eections, in this case, groups opposed to one another.
So, immediatdy this metter is declared that we are going to have a Referendum, you will see people coming and they will be
saying, ‘say no’. So, we are saying, if you are going to be a leader and a group saying no and it is to be identified, register, so
that we know thet the nationd Chair of that group is so and so. The provincid Chair or digrict Chair is so and so. When you
are choosing agents to come to the gtation, who is Sgning for these agents? Now, if we just leave it and say, anybody can run
around in the evenings and give people money and so on, in a disorderly manner, then it runs a risk of what somebody said,
some group can hijack it on one sde and impose on it. Nevertheless, it is something which we have put in the regulations,

copied mainly from a neighouring country and we will definitely have a forum to go into more details.

Com. Rachd Mzera(ECK): There was a gentleman behind there. Yes, over there.

Com. Abubakar Zein: Thank you, Madam Chair. | entirdy agree with the Vice Charr of ECK and if you look & the
experiences of other places where they have had Referendum, the question of Sdes is an important question, particularly if you
are thinking in terms of, for example, access to public Media. How do you apportion access to public Media with unnamed
faces? If you are thinking about campaign financing, a limitation to campaign financing, how do you adminiser and manage
campaign finandng? How do you — like the Vice Chair said — when you are taking about Referendum offences and pendlties,
how do you adminiger or manage that without putting specific faces and identities to people and organizations which are
proposing one side or opposing another side, induding the observation of the Referendum and | think it will be important.

Wheat | am aso sure about and | would like to pick the brain of the Vice Chair, on this one. | am sure that it is not enough to say
you can anchor the principle of sides on regulation, thet | am sure about. you need to have the principle in the Act, then develop
the rules and regulaions of adminigering the principle in the regulation. So, | would like to pick his brain on that. Thank you,
Madam.

Com. Rachd Mzera(ECK): One more question and then we go for tea. Did | see--

Com. G.K. Mukde(ECK):(ECK): If you could dlow meto just react on that.

Com. Rachd Mzera(ECK): Okay.



Com. G.K. Mukele(ECK): That is good, because even when we talk about, and our regulaions as drawn are taking about
advance vating. If Rwanda can have a palling gation for the Rwandese to vote, why can’t Kenya have a palling gation in
Kampaa and our people there can vote and my Chairman has said, how are you bringing this vide the regulations, exactly what
you have said and now, when the regulations are circulated, those are very good idess, it will be discussed.

Com. Rachd Mzera(ECK): Can we have one more question? Did you raise your hand? Yes.

Com. Wanjiku Kabira: Thank you very much, Chair. | dso want to associate with those who have thanked the Vice Chair of
ECK on this paper and the spirit that it carries. | think there are a number of things that we dill need to pick up in relaion to the
law, which are coming through. | know we talked about, for ingtance, the question of who will frame the question for the
Referendum and we know it isslent. | think we need to make some proposals on that issue, whether one of the Commissioners
can initiate the framing of the question and then consult with both PSC and ECK. | dso think that when we work out the
detalled programme for the Civic/Voter Education, that there are some weaknesses within the law that we could probably
handle. Like you say in your last sentence, that maybe we can operate within the law to dedl with some of these problems.

For ingtance, in the origind Act there was regiond representation.! think it said 51% of registered voters—- Not registered
voters, of those who vote and then 25%, like the Presidentiad eection, | do not know how that disappeared in the preparation
of this Act, but it is possible for us to ensure that that happens, that the mgority of the provinces vote for the Referendum and
we get more than 25% without necessarily amending the law and depending on the programme,| think that is something that we
can do. | know we have been taking about the 51% of those who vote and not registered voters. | think, again, that is a
question where depending on the kind of programme that we put in place, we can actudly ded with a much higher percentage. |
think Rwanda got dmaost 98% support for the Referendum, so it will depend on the kind of programme both ECK and CKRC
put in place. | am ill hoping thet there will be some distinction between the period for Civic Education and the period for the
campagn. Maybe it will bein the rules. Thank you.

Com. G.K. Mukele(ECK): Thank you, Prof. | think | will just-- The other aspects, most of what you have said, in fact it is
very good information for us and everybody who is there, but on the issue of the regulations, what we have done in the ECK
generdly, isthat we say these will be the regulations then the Chairman cdlsdl politica parties, the leaders of politicd parties to
have ago at it, they dso look at it. You do not necessarily have to be bound by wheat they are saying, because eventudly or at
the end of the day it isthe ECK who will be making regulations. So, since these 3 bodies have consulted with one another, us
and in Parliament, then the right thing would be to cdl leaders of politicd parties, there are not yet sides. If they agree they will
be merging into sdes, they will have strengthened the rules, if they say forget about it, we just delete it and go the way they
want, but that is the right thing because now you avoid being abused and the rest. Cal them in Parliament, representatives from
the 3 Commissions and hear what they have got to say. Thank you.
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Com. Rachd Mzera(ECK): Thank you very much, Vice Chairman. | think we are dasing now.

Com. Alice Yano: (Inaudible).

Com. Rachd Mzera(ECK): Redly? Okay, go on.

Taped

Com. Alice Yano: Thank you, Chair. | do not know, | had not redly thought in depth about the issue of the campaign. When
| look &t the issue of the campaign and the way we do our campaigns usudly, is that we try to convince the eectorate to vote
for a certain person or vote for a certain issue because of whatever convictions you have and you can go out of your way to use
dl means possible to do the same so0 you can be able to convince the other party or that party to vote for you and when | look
a this, the essence of doing Civic Educetion is to ensure that the people have an informed choice when it comes to vating for
the Draft Condtitution, to say ‘yes’ or ‘no’ to this Draft Congtitution.

Now, when | look & the issue of the campaign, even after we have done Civic Education and maybe now, the people have
meade informed choices in their mind then campaigns come in, it will mean that these people must be swayed in one way or
another, so that they will leave their own convictions, how they believe in and about the Draft and then follow the ideds and the
ideas of the person who istrying to convince them otherwise. | know the law isvery clear, Section 28, isit (h)? Provides “Thet
the national and Presidentid Act shdl apply, but with necessary modifications’. That iswhat isredly a point of concern to me. if
we redly campaigned after doing Civic Education, are we going to ensure that the people make informed choices when it
comes to this Draft, or they will go to dections and elect to say ‘yes’ or ‘no’ as per what they have been convinced about by
the people who are convincing them. thank you.

Com. G.K. Mukde(ECK): May | just put a very short opinion on that. Last 2002, and this every Kenyan knows, you
people educated the people. Y ou educated the people of their rights and even vegetable sdllers, vendors knew, when you came
they told you, kwenda na maneno yako unasema. So, you will do your part, but ill the political leaders will come with
theirs, you cannot stop it, at that time you will have stopped, but because of the information you will have given the people, they
might ignore sdlt, ignore 20 Shillings or ignore whatever and make the right choice. That ismy opinion.

Com. Rachd Mzera(ECK): Oh, Lopokoaiyit, thisisthe last one, please. Okay, a quick one.

Com. Edward Lopokoiyit(ECK): Thank you, Chair. Already there are people in Kenya, some people are for ‘no’ asit is
now. There are some people who are for ‘yes’ now. So, aready we have the groups, aready, so if you take the case of France
or Netherlands, the President campaigned for a ‘yes' vote, the opposition went for a ‘no’ vote. So, in Kenya it will not be
exceptional, S0 let usjust look at it rather than ignore that there will not be any two opposing sides. Thank you.
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Com. Rachdl Mzera(ECK): Okay, we mud thank the Vice Chairman very much, for his elaborate paper and | would also
like to take this opportunity to thank dl the people who contributed to this paper and we thank you very much, indeed and |
would like us to continue reminding ourselves that this is a very noble assgnment which we are carrying out, very. We have,
therefore, to do our best to come up with decisons which will hep us to make a Condtitution for this country. This is our
country and we should be very proud to be involved in this programme. Thank you very much for your time. You can come
back at 11.00 am.

Meeting broke for tea at 11.00 am.

M eeting reconvened at 11.30 am. with Commissioner Phoebe Asiyo in the Chair.

SESSION 7

Chair: Commissioner Dr. Phoebe Asyo, CKRC.
Topic: MANDATE OF CKRC

Presenters; Commissioners Dr. Mohammed Swazuri.

Commissioner Dr. Charles Maranga.

Plenary Discussions

Com. Phoebe Asyo: TheMedtingis cdled to order, Ladies and Gentlemen. Can | ask those who are dill outsde to please
join us so we can get started, we are rumning a bit late and we need to recover the logt time.  Karibuni, karibuni tuanze

mazungumuzo sasa.

Ladies and Gentlemen, earlier on we heard the very eaborate statement by Mr. Mukele, the Vice Chair of the ECK, about the
mandate of the ECK in the Referendum. We now shdl hear the mandate of the CKRC in the Referendum and up here with me
are Commissioner Dr. Mohammed Swazuri and Commissoner Dr. Charles Maranga, both of them will talk on the same issue
darting with Dr. Swazuri and rounded up by Dr. Maranga. So, | will cal upon Dr. Swazuri, to please st the bdl ralling. Thank

you.

Com. Mohammed Swazuri: Thank you very much, Madam Chair--
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Com. Bashir Ali(ECK): (Imaudible).

Com. Rachel Mzera(ECK): | think if you do not have the documents now by the two Commissioners, you do not have to
worry, you will get it after the statement. Thank you.

Com. Mohammed Swazuri: Thank you very much, Madam Chair, fdlow Commissoners. My paper is based on Section
17(f) of the amended law on the mandate of monitoring the Referendum which has been debated since yesterday. Given that it
has been debated since yesterday | am very happy, | am very fortunate, that there is nothing more that | have to add on that and
thisisonething I like about CKRC, they dways give me presentations towards the end which dways makes me happy because
inmost cases everything has dready been said and | just have to summarize and recap.

Now, | do not want to go back to the debate as to the meaning of the word monitor or observe or whatever, because | think
we have discussed that Snce yesterday and even today. My view is that given that it is the fird time that we are undertaking
such amassve exercise, at the end of it someone must give an account of what has happened, ether in the way of a report, in
the way of an andyss but we must have some kind of a report of what happened at every stage and that report will be used
now, because | am sure thiswill not be the firs and last time that we are going to carry out a Referendum, | am sure indances
will occur in the future where we dhdl be required to undergo the same and therefore, the experiences that we shdl undertake
must be documented somewhere for them to be used in the future as reference.

Now, as| said, most of what | want to say has been said, especidly by Commissoner Mukee, on page 4 of his presentation
and that is where | will pick from, the groundwork and activity that has to be done and what requirements we are supposed to
put forward before those stages are undertaken. Firgt of dl, we need to sengtize the people on the contents of the Draft
Condtitution and the processes involved, that is through Civic Education, which our Commisson, CKRC, is supposed to
undertake. We aso need to sendtize the people on the need and importance of teking part in the Referendum.  We need to
sengtize the people on the procedures for voting, which is the mandate of ECK, that is Voter Education. There is dso
participation of would be votersin acquiring nationa identity cards, it is dready done and | am told it is dill ongoing at digtrict
levd. | think ECK has dso designated where they are going to have the palling ations, we adso need to identify and recruit
gaff that will be required for dl these stages, Commissioner Mukele has mentioned that.

After recruitment we need to train them and then there is also campaigning for or againg the Referendum, we must factor that
in, then the materids that are going to be used for the Referendum mugt be prepared, possbly inspected before they are
disbursed. Then there is the actud vating, cading of votes and counting, the announcement and publication of the result and
then chalenge, if any, of the results of the Referendum. For dl these to take place we mugs have created an enabling
environment for free and far dections during the Referendum. Now, having those in mind together with what we had in the
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morning, what are the requirements that we need to put in place for them to be accomplished?

Oneistime Timeisboth in terms of adequacy and the timing of the activities. For example the Legidature, Parliament has 37
days to go to finish the consensus building and so on and | do not know whether we have dready consulted dl the required
stakeholders in this, so we have remaining activities within the 37 days that have to be accomplished by Parliament. So, it is
both the adequacy, is there enough time and dso, when to do some of these things and time has never been enough in this
process, it is aways short.

Secondly, we need to activate and reactivate our infrastructure. CKRC has Didrict Coordinators, ECK dso has Coordinators,
| am told they are cdlled decks. We dso have the provincid adminigration, which CKRC used during the previous stages of the
Review Process. So we need to activate these and reactivate them, is the time there, have we done it, when are we going to do
it? Then the recruitment of the daff. CKRC manly recruits gaff itsdf, but | understand ECK subcontracts some of this
recruitment of gaff, for example the voter educators and so on. We dso have to factor time there, we have to recruit Civic
Educeation Providers and that will require some time. Then we need to develop materids, traning materids, a each levd of
training for those people whom we have dready recruited. | think the issue of the materids for Civic Education, how they have
been devel oped and how they will be developed will be discussed by Commissoner Maranga here, but what | am saying is that
a every stage of training will require some materias and they have to be developed by the organizations concerned, then you
can test those materiads whether they are effective in sending the message across and most likdy we need to have pilot trids of

these materids.

The other issue we have to put in place is for example, in CKRC we sad we need some communication, effective
communication between headquarters and the ground, between the people on the ground themselves, the Coordinators and
CEPS so inddlation of radio communication, high frequency may be looked into. The necessary materids, a lot of Sationary is
going to be required, alot of equipment, computers and tools, will be required, we have to cater for them to avoid last minute
purchases. We have to develop the tools that | mentioned in the beginning, whether we cdl it monitoring, observing or
assessing, we have to develop a criteria to see and to be able to say at the end what happened during the entire process. We
can use that in terms of either time taken to accomplish specific tasks, or cost involved againg the budgeted amounts, or you
can look at the extent of coverage of the activities, whether they were extensvey covered dl over the country or not, you can
aso measure the turn out in actud numbers againg the expected totals- Someone is greeting me. We dso can look a the
access bility and knowledge of the people on the subject that is being discussed.

The most important logigicd arrangement we require here is finance. Every stage that | have mentioned, every stage that we
have talked about since yesterday requires the resources in terms of money and if dl goes wdl, from what we have been told, |
think between the two of us we have 3.1 Billion, which we can use for these processes. So, barring any cancdlation or last

minute change, we are assured of these resources. | do not know whether they will be enough or not, but | am sureif there is a
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short fdl we can be able to apply for more. So, these are the resources that | thought we would require and the arrangements
which have to be put in place before we redly successfully conduct this Referendum. There isthis tendency to believe that there
isalot of time, but timeisthe greatest congraint that will make this process to be successful or not.

Hndly, we need close coordination between officers on the ground and the headquarters. We aso need close coordination and
cooperation between the two bodies that are concerned here, ECK and CKRC and then we dso need to consult with PSC.
As someone has said, we will need a round table meeting between the three, PSC, ECK and CKRC for us to be &ble to forge
a common front and be able to give the people of Kenya a new Conditution. My suggestion, having heard wha we have
discussed since yesterday isthet, dl is not late. If thereis a bad law we can recommend what we think is bad about the lawv and
what should be done to make it good. If there are procedures which we think are not going to be compatible there is dso room
for that so that we make sure that we have the Referendum going on as planned.

So, as | sad in the beginning, | do not want to repeat everything that has been said snce yesterday and | think | will end up
there. Thank you very much.

Com. Phoebe Asiyo: Thank you very much, Dr. Swazuri. You have taken us through the mandate of the CKRC and you
have mentioned very important issues, especidly that of sendtizing the people of Kenya on the contents of the Draft
Condtitution. Before we make any comments | would like to cal upon Dr. Maranga, to aso take us through the Civic Education
Programme. Dr. Marangaiis on the CKRC Committee on Civic Educetion.

Tape5

Com. Charles Maranga: Thank you, Madam Chair, Ladies and Gentlemen. | think | am going to be very brief, but | will
take you through some of the main points, actualy, discusson points. It isnot a paper which you can say is a complete one, but
| think a gathering like this one requires that people ar ther views and be able to enrich the paper before it becomes a red
paper which can be retained. So, |1 am going to give you a number of points and my paper is entitled, ‘approaches to Civic
Education and Voter Education for the Referendum: Challenges facing the CKRC and the ECK”.

This particular paper sets out some discussion points for the two Commissions regarding, for example, the firg thing is the
interpretation of the mandates of the two Commissions in the conduct of Civic Education and Voter Education for the
Referendum. The other point which has been mentioned by many other speakers is monitoring the conduct of the Referendum
as dtated in section 17(f). The other one is assumptions on the possible variance of Civic Education and Voter Education for the
Referendum. We need to have the clear objectives, content and the conduct of Civic Education and dso Voter Education.
Collaboration chdlenges and opportunities facing the two Commissions in fulfillment of the Referendum mandates given lack of
clear demarcetion lines between Civic Education and Voter Educeation in the Referendum process.
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We should discuss the mandates of the two Commissons in terms of Civic Education, Voter Education, noting the following
mgor points. Fird is the mandate of the two Commissons. “The Conditution of Kenya Review Act, 2005, is the legd
framework that provides for the complementary roles and apportions responsibility to both the Condtitution of Kenya Review
Commisson, CKRC and the Electord Commission of Kenya. The Act sets the parameters for a consultative engagement
between the two Commissions in effecting the Referendum”. | think the main point there is consultetive.

The CKRC Mandate. “Section 17(e) of the Act mandates the CKRC to conduct and fadilitate Civic Education to support the
Referendum under Section 28 of the Act. Sectoin 28(7) mandates CKRC to fadilitate and coordinate Civic Education on the
Referendum. In addition Sections 17(a) and 24 of Cap 3A provide that the CKRC shdl promote, conduct and facilitete Civic
Education during the entire period of the Review Processin order to simulate public discusson and awareness of Congtitutional
issues. Theissues at hand are:-

* The proposed new Condtitution and;

* The Referendum.

This particular Referendum is a decision making Referendum which will be binding. So, whichever way the Referendum goes, it
will be binding. Whether those people vote for ‘yes’ or ‘no’, whichever way, it will be binding.

ECK Mandate.
Section 28(1) of the Act provides tha the ECK shdl hold a Referendum. ECK does aso have the originaing Congtitutiona
mandate to carry out Voter Education under the National Assembly and Presidentid Elections Act, Cap 7.

S0, the two Commissions have complementing mandates. The two need to work together because they have a complementary
mandate. Section 17(a) and 24 provide that the CKRC will continue to provide Civic Education in the entire period of the
Review Process. Section 28(1) states; within 90 days after the Attorney Generd publishes the new Conditution under Section
27(3) the Electord Commisson shdl hold a Referendum to give the people of Kenya the opportunity to ratify the proposed
new Condtitution.

During the 90 day period, the CKRC will therefore, be coordinaing, promoting, fadlitating and conducting Civic Educeation for
the Referendum. Consequently, the two Commissions need to agree on the practicdities for redizing this mandate.

| have tried to give some definition assumptions of Civic Education and Voter Education and the falowing interpretative
assumptions about Civic Education and Voter Education in relation to the Referendum need discusson and agreement on
whether:-
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@ () Civic Education should only concern itsdf with the objectives of -

* Creating awareness and

* Imparting knowledge and skills to enable Kenyans to make informed choices at the Referendum.

(i) Coordination, monitoring and evauation for the provison of Civic Education for the Referendum.

(b) Voter Education should target information dissemination on the Referendum Process explaining:-

(i) Information about Referendum activities particularly:-

*  Wha aReferendum is, what will be voted for or againg in the Referendum.

e How it will work,

* Regidraion of voters, and this brings an issue of regidration of voters, especidly for Kenyans who are not within
this country, that means the Kenyans in the Diaspora, what do we do with them, because they have shown some
interest to ensure that they aso participate in the voting process.

*  Themeaning of the vote and outcome.

W, if the vote is going to be binding and suppose there are people who are for and againg the Referendum, whichever sde
wins, because | have heard people taking about sides, those who are for and those who are againg. If, for example, there are
those who are againg the Draft Condtitution it means Kenyanswill go back to the old Condtitution, the Status quo remains. Thet
isthe point, so it needs to come out very clear from the onset that once this Referendum is carried out there will be decison
which will be binding.

There are a number of activities during the Referendum. For example, we will need some information which will be used to rdlay
messages on the how to vote mechaniams, for example, mechanics Smilar to what is done during the Generd Elections and |
think the idea of the Electord Commisson and CKRC working together and meking paid up adverts and other things, | think it
is an important point. There is the issue of Referendum campaigns, that is an issue which needs to be discussed by the two
Commissions, education on the Referendum, languages to be used. The Draft Conditution has aready suggested or proposed
that we are going to have English and then Kiswahili as offidd languages, are we going to have the balot papers, for example,
in two languages? How about the others who cannot be able to read and write, are we gong to use Brallle for example, for
people with disabilities? What are we going to do? Thisis a chalenge which needs to be addressed. Pdlling and other related
issues. For example, where to vote, how to vote, are we going to use dectronic voting? That is a question which needs now to
be decided. The balot papers, features which are going to appear on that balot paper, what are we going to do? The funding,
how are we going to get it?
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Then there is the issue of the Referendum question, the phrasing of that question, or the wording or framing of the question will
be critical, because it will depend on how the question is framed, or how it is phrased then people will be able to respond
gppropriately. You can eesly give the wrong message when actudly you mean something else. How about the resolution of
disputes during and after the vote? If there are going to be campaigns, definitdy there are going to be disputes, there are going
to be a number of issues created out of dl this, so the two Commissons may want to consder some scenarios of how they are
going to maybe carry out Civic Education. That encompasses Voter Education which implies that Civic Education on the
proposed new Condtitution and Referendum will aso integrate Voter Education where necessary. The two Commissions will
then develop maybe ajoint collaborative structure in the ddivery of Civic Education and Voter Education as one exercise. Tha
way, maybe we will save on time and money and maybe we will need to complement oursdves on that. This would require a
joint Task Force between the two Commissions, to develop their collaboration, networking, structure and logidtics, induding to
look out whether we have adequate financid resources and their apportionment, Human Resource requirements, the demand on
the capacities of the two Commissions.

We are ds0 going to develop a joint programme that covers Civic Education and Voter Educeation, thet is an issue for
discusson. Phrasing, | have said about the Referendum question, that is another issue, setting organizationd, adminigrative and
procedura rules, sttling the issue of digibility to enable Civic Education to create public confidence in the Referendum. There is
the issue about 18 years, yes, how about the other Kenyans? Of course, the law is very clear, but | think; it is an issue we need

to discuss.

The other scenario is where we have separate conceptions for Civic Education and Voter Education, which implies divison of
labour with CKRC and ECK each handling the different aspects of Civic Education and Voter Education on the basis of their
comparative advantages. That is another issue we need to discuss, we can easly decide on that. This aso needs a joint Task
Force between the two Commissons to define the areas of jurisdiction in terms of collaboration and networking, structures,
logigtics and timeframes. However, this option faces a number of chalenges because that will include, for example, development
of separate curricula and other materias resulting in high costs, the diversity of literature leading to mixed messages, differences
over juridictions and the legd mandates, then the need to dlocate separate timeframes within the 90 days for dissemination
activities for Civic Educeation, Voter Educetion, interest based campaigns and actud voting day or palling day, for that matter.

The CKRC Civic Education Programme which is beng undertaken, in preparing to implement its mandate the CKRC
interpretation is that the objective is to educate the public on contents of the proposed new Conditution to enable them to vote
on the Draft Condtitution from an informed position. Civic Education will be carried out by the CKRC itsdf and in partnership
with other Civic Education Providers. These are being identified by the Commisson. is CKRC prepared, yes, has developed a
standard Civic Education curriculum for the Referendum. That is ready and soon we will be able to launch that. Then we are
aso in the process of findizing materids for a source book and a training manud. All these are based on the Draft Condtitution
and you know very wdl that the Draft Conditution will only come out once Parliamentary Select Committee and Parliament has
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agreed on the content of that Draft Conditution, that is when we will findize completely, the source book and the training
manud. | think what we aso need to highlight here is that CKRC is dso deveoping complimentary materids such as
pamphlets, fliers, billboards and so on.

Wha methods are we planing to use to disseminae this particular Civic Education? We have wha we cdl the CKRC
infrastructure which gtarts at the nationd level, moves down to the didtrict leve, condituency and even within the congtituency
we dso have smdler units like the 3Cs and so on and | hope Commissoner Swazuri will be able to answer that when the
questions, maybe, will be put forward. The other way of disssminaing this, we want to use the Civic Education Providers, we
are thinking of schools, we are thinking of inditutions, we are thinking of reigious organizations and so on, that kind of
infrastructure can easly be tapped in to both Commissons, both CKRC and ECK.

The Media. The Media will be an important issue and | think we need to start engaging the Media from the start, the two
Commissions. Once we agree, we need to move forward where we can have, where necessary, joint statements about certain
issues as we move forward. So chalenges for preparedness, we need to design the criteria for partnership with Civic Education
Providers on fadlitation and monetary implications. Budgetary needs for maerids production, physicd logidics for
disssmination and findly, | want to talk briefly about monitoring and evauation of the Referendum.

The issues that emerge under thisinclude; the time frame for monitoring and evauation of the Referendum. When does it start?
Nobody has told me whether it has started or not yet. When does it start? Does it start during the pall or do we wait until the
paling day? That is what we want to monitor, when does it sart? Developing a conducive partnership framework between
CKRC and the ECK, human resource requirements is an issue, the capacity demands on CKRC to ably carry out the
respongibilities. Consderations on outsourcing the service, this might be a big question, how do we ded with that? The finencid
requirements and findly the accreditation and role of observers and independent monitors. How do we ded with that? Ladies
and Gentlemen, thank you. (Clapping).

Com. Phoebe Asiyo: Thank you, thank you very much, Dr. Maranga. Dr. Maranga has raised some very, very fundamenta
issues, expecidly the mandate of the CKRC, but dso on the need for the two Commissions to develop a complementing
mandate in the remaining period of this process. He has aso raised many other issues that | believe will come out during this
Penary discussion, so | now open the floor for questions and comments. | see Alice Y ano, followed by Mr-- Can you give me
your name please, Sir?  Yes, Alice Yano will tak first, Commissioner Alice Yano then the ECK Commissoner will follow.

Y es, Commissoner Y ano.

Com. Alice Yano: Thank you, Chairperson, and aso | should thank the presenters for this. From the presentation, Chair, it
looks like there is lots of overlgpping between the presentation done right now and the presentation done by ECK in the firs
session. What | was thinking and | thought | should share with you is, isit possible not only to discuss the mandate of CKRC as
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presented, because when we look at the presentation by Dr. Maranga, it was a presentation not only touching on the mandate
of CKRC, but dso touching on the common mandate of CKRC and the ECK. Isit possible maybe to move to the next sesson
and discuss away forward by looking at the mandate of CKRC differently, the mandate of ECK differently and where we can
collaborate together, or the common mandate, then we can move ahead, because if we redtrict oursaves to discussng only the
mandate of CKRC, | do not think we will redly be usng our timein a very postive way and | was suggedting that, if it were
possible, maybe you could even move ahead and right away form a Task Force, asmdl Task Force to look into these issue of
the mandate and the way forward for us, so that maybe we can meet later in the course of the day, around 3 0’ clock and st
together and brainstorm on what the Task Force has come up with. Thank you.

Com. Phoebe Asiyo: Thank you, Commissioner Yano. That is a proposal made by Commissoner Yano, let me move on to
the ECK Commissioner, please. Do take the floor.

Com. Edward Lopokoiyit(ECK): Thank you, Madam Chair, and the presenters. My concern is on section 28, | do not
know whether it has been amended, where it says, “the Commission shdl, on the basis of the decision of the people of Kenya
a the Referendum and the Draft Bill adopted by the Nationa Conference, prepare afind report”. so, | do not know whether
this find report, especidly on the Referendum, whether the Commisson, that is CKRC, will submit its find report to the
Nationd Assembly, or what happens to that report after monitoring, which the issue now is that the monitoring maybe is on the
process or not on the process, but where will that particular report be? ECK will be making its report and gazette it in the
Kenya Gazette for the people of Kenya, so my issueisthat there should not be any confuson to the people of Kenya as to the
result of the Referendum. Thank you, Madam.

Com. Phoebe Asiyo: Thank you for posing that question. | am sure that both Dr. Swazuri and Dr. Maranga, will ded with it.

Commissoner Nancy Baraza.

Com. Nancy Baraza: Thank you very much, Madam Chairperson. | think | will entirdly agree with Commissoner Alice Yano
'sproposal. We are joined at the hip and thereis no way we are going to run away from each other. So, | think a Task Force
to forge the way ahead will move things faster.

Com. Phoebe Asiyo: Nancy is seconding the proposal by Commissioner Alice Yano of CKRC. Can | have other proposals
or comments? Commissoner Sdome Muiga, followed by Commissoner Kavetsa Adagda

Com. Salome Muigai: Thank you, Madam Chair. Firgt of dl, for me, when | am out there in the fidds | find that Kenyans do
not actudly know the difference between these two Commissions. There are very many times when | have been bought a cup
of tea because the ECK has done a very good job and many times when | have been asked to say hdlo to Madam Mzera,
both from Uganda and even lagt Friday from a prominent Kenyan. So, the difference between us as two Commissons is not
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very clear to the Kenyans and now, as we go into the Referendum together, | think it is an opportune time for us to synergies, to
put our energies together. | would like to agree with the people who have said that that is for us, the best way forward and |
would like to agree with the Vice Chair of ECK who talked about strategic management of available resources, by meking sure
that when we put our energies together and synergize them, it will be a good use of resources, but even more importantly, it is
cdling of the Kenyans. It will be very difficult for me as a Civic Educator from CKRC to cdl people to come to Butere,
Mumias, S0 that | can teach them Civic Education and then a fdlow Commissioners from ECK comes the following week and
asks the farmers to stop cutting sugar cane to come again and learn about Voter Education.

So, it makes good vaue, it adds vaue, for us to start thinking of synergizing, pooling our resources and sharing the times so that
the Kenyans can be brought together just once and use ther time agppropriately and | would aso like to agree with the group
that has suggested that we get a smdl Sub-Committee together who look into the logigtics and moddities and the parameters of
cooperation and then in the afternoon we may be able to look at it. Thank you.

Com. Phoebe Asiyo: Thank you very much. | will have Commissoner Kavetsa and then the Vice Chair of the CKRC,

Commissoner Hassan,  (?).

Com. Kavetsa Adagala: | am in support of the Task Force, only that there are some areas which have been better fleshed
out then others. For ingtance, the finance, we need to probably discussiit a little bit more, whereas there are, under previous
presenters, been dedt with more, but if we fed that the Task Force can do tha, it is okay, we go ahead with the Task Force. |
suppose the Task Force is of Commissioners? Joint.

Com. Phoebe Asiyo: Yes, both from the ECK and CKRC. Mweshimiwa Mukee, please.

Com. G.K. Mukele(ECK): Thank you, Chair. While we are taking about Task Force or Committees at this stage, | was
inclined that probably the details of the groups, where we meet and where we do not meet, would need more time between
12.00 am. and 2.00 am., I do not know how much they would do, maybe they are expecting from these papers or they agree
dready they have a good picture, as you say, they are Commissioners, | am not sure. But probably, the setting up of those Task
Forces would have been a recommendetion in the way forward. | am not quite clear in my mind about that. Thank you.

Com. Phoebe Asiyo: Thank you, Commissioner Mukele. | see the Chair of CKRC has her hand up, can you please take the

floor, then Hassan, of course you will come after the Chair.

Com. Abida Ali-Aroni:  Thank you, Chair. | wanted to second Commissoner Mukele, in the sense that between now and
2.30 p.m. we cannot have a Sub-Committee quickly go through the recommendations and proposals that we have ligtened to. |
think the Task Force can be ussful for the future, so that you alow us to have discussons now and then, as part of the way
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forward | am sure we will want to see more Task Forces or Sub-Committee to pick up from where we have left in terms of

discussons and so0 on and o forth.

Com. Phoebe Asiyo: Thank you, Chair. Can | have Commissoner Hassan, please.

Tape 6

Com. Ahmed Hassan: Thank you, Madam Chair. | do not know whether the Task Force can redly be able to come up with
the full report by 2.00 in the afternoon when we mest, but | think it is dill a very useful idea to have the Task Force, dthough |
see that the proposer and seconder are from the same Commission. It would have been good if there was dso a seconder from

the other Commission, so that it is shared across.

Apart from this area of looking a the mandate and how to work together, maybe aso we could have the same or another Task
Force which can look a the legd issues that were raised from yesterday, because | know there are those who have raised,
indead of talking about meandering, perhaps palitdy, a Committee could be formed from both Commissons and look at the
law and then try and see how we can engage PSC and try, if there are errors which have been agreed upon, need amendments,
mayhbe the we can engage PSC to do that. So, | want to add aso a further point that perhaps, dso we look a the law in this

Task Force, or another one which we are going to form.

However, as a point on the way forward, Madam Chair, | think also, we need to look at the strengths of each Commisson in
the context of the law. | think it is Something which is a foregone conclusion, it is known by everybody that ECK has got the
experience of holding dections and the Referendum is just another way of cdling the dections and therefore, the whole area of
the Referendum, garting from the preparation of the ballot boxes, the question, getting the officids, everything to do with the
Referendum is done by that Commission using their own infrastructure and their networks and that the Civic Education that the
Commisson isgoing to conduct, perhaps will dso indude the Voter Education, because ECK-- Y esterday we heard that apart
from the officds themsalves, they dso used Civic Education Providers to conduct Voter Education, so maybe thisis only where
the Commisson can aso assst and comein instead of the ECK adso getting Civic Education Providers to do Voter Education
for the Referendum, they can let the Commission take up tha role aso, in the course of the Civic Education provision dso do
the Voter Education and for the Commisson, they can get ECK to do the monitoring of the Civic Education run by the
Commisson, so thet it is a complementary role. ECK, therefore, will be left to do the Referendum, to publish the rules, to
enforce the Code of Conduct and so on and so forth, so that we try and maximize on our strengths on both sides. Thank you.

Com. Phoebe Asyo: Thank you, Hassan. | was going to ask the two speakers to respond, but | guess Commissoner

Maosonik has a burning issue, so we will give you the floor before we bother to respond.

Com. Mosonik arap Korir: Thank you, Madam Chair. | want to comment first on what my colleague to my right just said. |
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think we agree that the law States that Voter Education is the responshility of ECK and Civic Education of the CKRC. | think
the CKRC cannot afford to look like they know what Voter Education is and vice versa. It seems to me that we can conclude
dready that this education, as Dr. Maranga was asking, let us say, will be conducted smultaneoudy. | can dready see the kind
of dtuation in which we were, as the CKRC, as we did Civic Education, we had a pand to go a any given time, it was not an
individud and when we are taking of the costs of transport, for example, | can imagine a Stuation in which there would be two
Commissioners or two facilitators, one for Civic Education and another for Voter Education and they go on the same trip so
that the wananchi do not have to come to Kakamega, as we were told this week and the falowing week just to be told more
or less the same thing. This pairing would be extremely good when the two reach a venue, then we would have the Civic
Educetion firg, to talk about the content of the Draft and so on, and then Voter Education follows immediady to say, what you
have heard, thisis how to go about it. so, can we assume aready that we shdl have joint pands is a group of people working
together.

Secondly, the issue of the Task Forces, | think we can agree dready, that there will be one or severa. One is the legd one that
was proposed, we can agree in principle today that there will be the falowing Task Forces and then each Commisson goes
back to its home and then they identify their members and then the next time we meet, we meet as Task Forces or a Task
Force as opposed to having to assemble the two Commissons together again, but the principle of the Task Force is the one
thet | think we should decide on, not the details.

Findly, there was a very important point raised by Dr. Maranga, on the issue of monitoring. Some people think that monitoring
means when the vating is being done then you stand there and watch how it is going on. But, are we monitoring the actud vating
or are we monitoring the Referendum understood as a process. For example, let me give this example on the issue of
regigtration which has been going on and which is going even now. Should we, for example, as CKRC the monitors, officd
ones, have some idea what has happened or what is being done in that respect, or do we just leave our counterparts in the
ECK to do the work and hope that they have done it right and vice versa? So, could we please answer that question, thank

you.

Com. Phoebe Asiyo: Thank you, Dr. Maosonik. | have a point of information from Commissioner Adagala, but | redly would

like to have a Commissoner from the ECK make some comments now.

Com. Kavetsa Adagala: Itisnot a point of information.

Com. Phoebe Asiyo: Oh, itisa contribution? Okay, you can go ahead and do that. Any ECK Commissoners who want to
address themsdlves to these issues that have been raised? Okay, after Kavetsa, Mr. Jura, you will have the floor. Thank you.

Com. Kavetsa Adagala: | would like to propose that one of the most immediate things we need to do, not in terms of
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urgency, but more in terms of necessity, jointly, is work out a Media programme where we can go. | think if we are agreed,
probably in the afternoon we would be able to do this, so that the Civic Education part of it, | think Maranga mentioned it,
dthough the way | am looking at the Task Forcesisthat they have come out dmogt like the structure of CKRC. So, maybe we
need to talk about that, what Task Forces would there be?

| think, even if we are stting out people to work out the technica part we need to feed in the policy. So, | an seeing that there
isthe legd —like Mosonik said — there is the finance, there is the Civic Education and Voter Education under logisics So, | am
seaing that we can do that, but one of the things | would like to suggest, snce we are on KBC now and on the FM dations, as
CKRC we could find a way of going jointly together and then we tak about the two Commissons. So, in terms of an
immediate action, and a necessary one, because timeis running. Thank you, Chair.

Com. Phoebe Asiyo: There are some good proposals coming from the floor, but maybe these can be discussed in the next

sesson when we ded with the emerging issues and the way forward. Commissoner Jura.

Com. Henry Jura(ECK): Thank you, Madam Chair. | want to comment about this question of monitoring. | do not know,
probably, Commissoner Mosonik hasin mind the qudity management of the preparedness towards the day, how do we make
sure that the preparations are correct, as opposed of course, to obsarving dections. There are two different things, we want to
know how we are sure that the preparations are going right, the Voter Education is right, the Civic Education is right, the
preparation with regard to logigtics is right, that would be done continuoudy and ECK have experience in this area and these
should be separated from voter observation. | though that is probably what Commissoner Mosonik had in mind, how do we
make sure that everything we are doing in our preparation towards the date of the pall is of the required qudity? Thank you.

Com. Phoebe Asiyo: Thank you, Commissoner Jura. Any-- Yes, you have the floor.

Com. Bashir Ali(ECK): Thank you, Madam Chair, | want to raise two points, one of them is—- | do not know whether you
have carried out any studies to the extent we can use our exiging Coordinators. We have people in the districts who are very
wdl trained, who have along experience in managing eections and they have been on duty for many years and they are wel
know to the local people. | think they have an enormous capacity of undertaking what we are recommending here today and |
think, with a little bit of assstance from your sde you might find these peoples are better rather than gppointing new
Coordinators for yoursdves. Thisis one suggestion.

Now, coming to the Task Force, | think, Madam, the idea of a Task Force itdf is not a bad one, but we dready had
conaultative Committees between the two Commissions for mary months now and | do not see why we cannot extent ther
mandete to identify the areas now, we are discussng, like this monitoring and sides of the parties and the strengthening of the
palling tations and so on. So, | suggest that we use the exigting Committee that we have from both sdes ingtead of forming a
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new Task Force to undertake this tasks. Thank you.

Com. Phoebe Asiyo: Thank you very much, Commissoner. Yes, you can have the floor for the second time, Sir. Just go
ahead.

Com. Edward L opokoiyt(ECK): Sorry to come the second time, Madam Chair, and the presenters. The Task Force, to me,
| do nat think it is necessary a the moment since we have a consultative Committee composed of legd experts who have been
working together and who produce some of the programmes that we have been going through for these two days.

What | wanted, probably to add to what Commissioner Jura has sad, is that we would like to see how the CKRC, what istheir
programme on monitoring? It puzzles the Commisson because there is observation internationdly, how an dection or
Referendum can be observed and how monitoring can be done. So, | do not know, | have not seen any paper or a programme
on how the CKRC will carry out the monitoring. | do not know whether a mechaniam has been put in place. Thank you.

Com. Alice Yano: Point of darification.

Com. Phoebe Asiyo: Point of darification by Commissoner Yano and then Commissioner Raiji.

Com. Alice Yano: Chair, when | raised the issue of a Committee or a Task Force, redly, | was not bringing in a permanent
Committee to look into these issues. What | thought was that from yesterday, | think we have had lots of emerging issues that
can be synthesized among oursaves for purposes of the way forward in the afternoon and what | had in mind is just some few
Commissioners from both sdes who can st down and come up with a paper for purposes of brangorming later in the

afternoon. Thank you.

Com. Riunga Raiji: Thank you. Oh, sorry.

Com. Phoebe Asiyo: Commissioner Raiji, you will have to wait until we get the point-- |Isit information? Point of information.
Com. Abida Ali-Aroni: Chair, | just wanted to add to what Aliceis saying. We are drculaing quietly anong the Chairs of the
afternoon and mysdf, | think the ECK Chair is 4ill there on the emerging issues as we have captured them for discussion in the
afternoon. So, we do not need to form a Sub-Committee, the issues have been captured by or daff around, so the paper is

there for discusson this afternoon.

Com. Phoebe Asiyo: Thank you. Commissoner Raiji.



Com. Riunga Raiji: Thank you, Chair. | think the issues have dready been settled by that and perhaps we can now get full
clarifications sought from our presenters who are CKRC from the ECK Commissoners and then we can get a response,
because | think this discussion and there are very good points coming up, are actudly the Agenda for the afternoon session.

Com. Phoebe Asiyo: Thank you, Commissoner Raiji. From what | am hearing from the floor, that is filtering through, is
perhaps the need for the two Commissions to develop a complementing mandate, to work out a Media programme, the need to
Set up one or more Task Forces and the need not to set up any Task Forces a dl, but for the two Commissions to go ahead
and work together. | will now give the floor to the two presenters to respond to some of these recommendations and questions.

Thank you.

Com. Mohammed Swazuri: Thank you, Madam Chair. | think mogt of them have been generd comments or specifics
sometimes on issues which dl of us have now discussed, so | do not think there is something that was directly directed at us, but
we can dill touch on some of them.

Kavetsa talked about the budget. We in CKRC have the budget lines outlined, what we are going to use for particular activities
for the process. It is so detailed, | did not think it was necessary for it to be brought out here. | am sure our colleagues in ECK
a0, before they presented their estimates to the Minigter, must have had budget lines for the activities they are anticipating, o |
think those detals are there. But, on the finances, the only caution thereis that between approva and actudly alocetion, there is
normdly atime lag, so we might have been awarded 1.7 and 1.4, but when shdl it come and yet, we believe that the process is

aready ongoing,

Alice was taking about the Task Force, | think that has been answered. Section 28, prepare a find report according to this
Dréft, that find report will be handed over to the AG, | think that is what 28(2) was saying and then it is taken to Parliament.
Now, | do not know whether you are taking about the current report we have or the report after the Referendum, but we
know that dl our reports have to be handed to PSC and to Parliament. Many people have taked about the importance of
having Voter Education and Civic Education done at the same time or on the same platform to avoid duplication and to avoid
fatigue among the audience. That one has been discussed.

Then we have dso — | think that has been discussed even by Mosonik — he dso mentioned the question of monitoring when
Commissoner Jura asked for the contents of our monitoring programme, someone ese mentioned there. | think we are
developing the monitoring programme, what we understood it to be and | think we can share that with you. | do not know,
ECK, I think we will share with you our monitoring, but what | want to say is that-- The son of Nguyu should not be so
worried about monitoring. There is a likdihood that monitoring this report might say that ECK has done such a wonderful job
that you can even get sub-contracted to go and carry out Referenda in other countries, so it will be a plus on your Sde so do
not be so-- Y ou might get a contract to go and others in the Commonwealth. That iswith a light touch.
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Then, Commissioner Bashir, asked about, can we use exisging Coordinators, those ones who are very experienced in the
digricts and they are known to the locd people. Unfortunately, we have dready recruited ours, yes, we have aready
interviewed. We are ready for re-deployment, so | do not know whether in the Task Forces that are being mentioned we can
see how to do that, but the tasks are dightly different so maybe the only thing is for them to be able to work together and | think
thet isdl that | have picked from the questions that were put forward.

Com. Charles Maranga: Yes, to comment on what my brother has done, | think | do not want to add much, except to say
that when you look through the papers, even the ones that were presented yesterday and so on, we have what you cdl
something like an umbilical cord which is connecting the two Commissions, none of the two Commissons can do it done. The
law aso requires that we mugt work together and | think the whole point here, which is coming out is this particular mandate
cannot be accomplished by one Commisson. What we need is joint effort and joint agreement on many of these issues and |
think asfar as | am concerned there were no specific questions which came to the presenters, but | think what we were doing
was just commenting and | think, now that we have another sesson in the afternoon for emerging issues, maybe that is where

they will come up. Otherwise, thank you very much. (Clapping).

Com. Phoebe Asiyo: Thank you very much, Dr. Swazuri and Dr. Maranga, for your presentations and thank you very much
those participants who took the floor and made ther presentations. It is has been a fruitful discussons, | am redly hoping thet
when we come to the way forward that some of these issues that have come up and recommendations will be taken up
serioudy and will be debated and that they will find room in the way forward in both the ECK and the CKRC, otherwise, |
thank you for your participation and it would appear that we will have an early lunch which we did not have yesterday. Yes, Sir,
you want to thank dl of us? (Laugher).

Com. J.B. Tumwa(ECK): No, Chair, | do not want to thank you. The point that has been raised by the Chair of CKRC on
emerging issues and the way forward, the Rapportuer is just about to complete the paper that she referred to and | would
request that we use part of the lunchtime, snce we are bresking a hit early, to look through so that when we come in the
afternoon we will know exactly whet issues have been captured and perhaps, what else needs to be induded in that Suff. Thank

you.

Com. Phoebe Asiyo: Thank you very much, Sir. We are not breaking up early to do nothing, it seems like we will have a lot
of work. For those of uswho are not in the Task Force, we will ask questions and have our inputsin that paper before it comes
this afternoon. Yes, Sir?

Com. Bashir Ali(ECK): | would like to make a suggestion. | think we can continue until these papers are ready and finish off.
Maybe until 1 o’clock or 1.30. | do not see why we stop now. (Laughter).
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Com. Phoebe Asiyo: W, the papers are not finished, so there isno way you are finishing now.

Com. Bashir Ali(ECK): They will come when they are ready, but meanwhile, can we continue until we finish? Thank you.

The Meeting broke for lunch at 12.15 p.m.

Tape7

The meeting reconvened after lunch at 2.50 p.m.

Session 8

Co-Chairs. Professor Wanjiku Kabira, Vice Chairperson, CKRC.

Commissioner Jack Tumwa(ECK).

Topic: Emerging I ssues and Way Forward

Presenters: Hon. Samue Kivuitu, Chairperson, ECK.
Mrs. Abida Ali-Aroni, Chairperson, CKRC.

Com. J.B. Tumwa(ECK): Fedlow Commissioners, Ladies and Gentlemen, dlow us to cal the meding to order. Resding are
Commissoner Kabira and my name is Tumwa. The topic this afternoon is emerging issues and the way forward, it is time to
take stock of the work we have been doing from yesterday, we are in a posgition to know where we are coming from, we are in

apostion to know where we are and | think we want to see where we should go.

We agreed yesterday-- By the way, | am hoping that dl of us have got the paper that has been circulated, some in single form,
others have go a complete set and if the Vice Chairman of ECK is around, the Chair —when he comes here, or whoever he will
have asked to gt here — Kihara, | am told you are supposed to be here. Commissoner Kihara Muttu, please, can you come

over.

(ITnaudible discussions from the floor).

Com. Jack Tumwa(ECK):: | have had aquick look &t dl the topics that have come up and if we agree that we do not talk in
crdes, if we go in a draght line, we should hardly take one hour before we are through with the business. We agreed
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yesterday, Ladies and Gentlemen, that we are not discussing the merits and demerits of the Draft Condtitution, | think that — (7?)
we leave it to what one Gentleman referred to as our warlords, they will discuss, they will come and tdl us what they have
agreed and ours is to implement what will come from them, but, perhaps it is important for me to mention here that we have
been given a respongbility from among the 30 Million Kenyans to midwife this child and it is important that we do it and do it in
the best way possible.

| am aware that some of us hold very strong views about that Draft Condtitution, but thet is neither here nor there. Since we are
referees | think that it isimportant that you St on your strong views and in the spirit of collective responsibility to do everything
possible to be impartia in this assgnment, failing which it is difficult to know how we are going to conduct this Referendum with
people baing seen in public as raiding from different scripts. Although we may differ in private in our boardrooms, it is important
that when we go out there we should demongtrate that we are dl reading from the same script.

Having sad that, | have had a quick look a the emerging issues, we are going to share the Chairing, as | said, with the
Professor and each of uswill be commenting on each of the topics before throwing them to you, but as | have said, | think a lot
of these issues have been taken care of in the course of our discussons, perhaps al we need to do is to confirm yes or no, that
this reflects what we discussed. Having said that, | want to start with, one, key issue number one, as you have read in your
paper and my observation is that the discussons that we went through with both the Chair of CKRC and the Chair of ECK and
the contribution that we got from the floor yesterday and part of it this morning, made me think that perhaps we have been
overplaying the differences between the ECK and CKRC. It has been, in my view, a matter of interpretation why ECK was
thinking that some of the things seem to contravene what isin the Act and | think we dl seem to be of the view that irrespective
of those positions we can proceed and conduct the Referendum.

There are two issues that are going to come up in the paper, we are going to look at them, but | am just mentioning them in
passng. | think we are dl happy with what we said about that thing we cal observer or monitor. The second one was on Civic
Education/Voter Education. They very dearly spdl out and | believe there is hardly any controversy, the way | see it. The
suggedtions that come from the floor are 1), tha we should have frequent sStructured consultation, 2), minmizng Media
involvement in internd matters, 3), have joint planing of activities, 4), Respect for each other’s mandate and indtitutiond
integrity, 5), Maximizing on the comparative strengths of each of the Commissions and the suggested framework of action is, 1),
We need to establish the framework for collaboration and coordination, 2: Regular joint meetings, 3), Edtablish a Commiittee to
sort out differences that may emerge.

| want to ask my colleague to make a comment or two before we throw it to the floor.

Com. Wanjiku Kabira: No, | think it is okay.
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Com. Jack Tumwa(ECK): | am not dlowing the Chairsto talk at this stage, | would like that they ligen and sum up what we
have discussed, lagt.

Okay, does this reflect our thinking? Does this capture what we talked about from yesterday up to today? What options do you
suggest would be best out of these that have been recommended? Commissioners, any comments? | see you are struggling to

put up your hand, you can aswdl put it up. (Laughter). Yes, Commissoner.

Com. Charles Maranga: Yes, Mr. Chairman, after going through the key issues, number one, | propose that we approve it
theway itis

Com. Jack Tumwa(ECK): That is one suggestion, that we approve it the way it is. A seconder, if any. Edward.

Com. Edward L opokoiyit(ECK):: Thank you, Chairman. | wish to second it. Thank you.

Com. Jack Tumwa(ECK): Thank you, Edward. Any comments? Let us have him, he has had his hand up, before | take the
Vice Charman, ECK.

Com. Bashir Ali(ECK): | will support that, but, Mr. Chairman, | do not see the stes. | think we discussed in details in the
morning, whether the sites should be identified and whether they should be registered or not, whether they should have colors
and symbals, | do not see any of those things here, | do not know whether--

Com. Jack Tumwa(ECK): No, | think you are ahead of us, Commissoner. We are looking at item number 1.

Com. Bashir Ali(ECK): Okay, | have read through.

Com. J.B. Tumwa(ECK): Okay, we are going down sysematicaly. Commissoner Mukele.

Com. G.K. Mukeleg(ECK): Badcdly, there is actudly nothing to quarrel with, with what has been put out, because as we
have said, these are the issues that have come out and the suggested framework of action. * Suggested’, carries alot of meaning,

inmy view, in other words, our Commisson would look at it and see whereto vary, if a dl.

Now, another issue which | would raise is that, for example, when we suggest a framework of action, joint legd advisory
Committee, the meaning of the word--

Com. Jack Tumwa(ECK): Sorry to cut you short, Gabriel. We are on item number one, let usfinish that then we go down to
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the others.

Com. G.K. Mukele(ECK): They are inter-related to an extent that is not easy for me to separate, so if you alow meto make
generd comments it would be okay and these might be the last ones | am miking this afternoon.

So, joint carries a meaning of oneness, it does not necessarily mean working together, because now it becomes a joint
Committee. | would rather think the rdevant Committees, in which case you are taking about two Committees which then
come together to work as a Committee, in which case, if that isthe meaning of joint, then | have no quarrd with that, but when
we are talking about alegd Committee there is one on the other Sde, thereisthe other oneonthe (7). So, joint Committees,
maybe, but Hill | have no red serious issues on that.

Now, when you come to 9 to about 11 or 12, Referendum question and the actud Referendum--

Com. J.B. Tumwa(ECK): Gabrid, you are going to put usin some problem.

Com. G.K. Mukele(ECK): | am judt finishing, it will come to the mind later on when you reach it. A Referendum question or
the Referendum, now it becomes a question of the law, what is the law saying about the Referendum. Thank you very much and
| am sorry not to follow the order. (Laughter).

Com. J.B. Tumwa(ECK): | dlowed the Vice Chairman to talk because he is leaving in the next few minutes and | guessit is
right that perhaps he gives us some of his thinking before he leaves the room. We 4ill go back to item number one, which is
differences, if any between the CKRC and the ECK. It was proposed to be okay, it was seconded and | think that we have
hed two speakers who have supported thet it remainsthe way it is.

Com. Ann Wambaa(ECK): Point of information.

Com. J.B. Tumwa(ECK): Information?

Com. Ann Wambaa(ECK): Yes. Mr. Chairman, looking at what our Vice Chairman is commenting on, | was thinking that
we discuss this as the issues that have come up since we started this workshop and | am not seeing it as us passing a resolution,
that we have adopted everything that is on this paper. | would think that if you go through it as the issues that are aready
discussed, that the two Commissionswill go and have thair ful board meeting and a full Plenary medting and we digest and we
see the implications and the repercussions and then we pass it as a resolution of the Commission and then of course when we
et into another mesting as both Commissons, then we will come out with a find document. | see a danger where we will pass
this document as it is as the find resolution of these two Commissons without us going back individudly as two separate
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Commissions and then seving through it and digesting it and looking at the repercussions and then adding or deleting as per how
the Commisson fedls. That ismy own feding.

Com. J.B. Tumwa(ECK): Commissoner Wambaa’ sfear, | think, is based on the way we work a the ECK, that nothing is
adopted until it goes through what they cdl Plenary, but | want to remind Commissoner Wambaa, thet if you read this thing it
says suggested framework of action, suggested points of action. So, what we want to come here with is what we have talked
about and what we have agreed should be done. Of course, it will be subject perhaps, to other discussons, but what do we
think isthe right way for us to go forward as one team now, becauise we are moving as one. That is, | think, wha we are doing

for now.

Yes, | have got ECK. Commissoner Baraza.

Com. Nancy Baraza: Thank you very much, Mr. Chairman. | think | want to disagree a little bit with my learned junior in the
meking and agree with you, Chairman, that the basis upon which we have had these joint medtings is that at the end of the day
we were to come out with a joint communiqué. If we go back to our individud postions, then are we going again to make
another one like this one? So, | think we should agree on the issues then if they need tidying up, that can be tidied, but this
medting needs to come out with a clear communiqué, as | will call it.

Com. J.B. Tumwa(ECK): Thank you, Commissoner. | hope you heard whet | said about some of the practices that have
been interndized by whet | cdl CKRC.

Com. Nancy Baraza: Yes, we dso have Plenary, but the idea that we have this joint one here, it means we come out with

something. That ismy understanding, | do not know, | could be wrong.

Com. J.B. Tumwa(ECK): Thank you. Commissioner.

Com. Zein Abubakar: Thank you, Mr. Chairman. | thought the Vice Chair, Bwana Mukee and Commissoner Bashir, was
teking us the right way. | do not think people have problems with the issues which have been identified. Maybe people have
issues they would like to add that they have said have not been contained here. Then, on the question of working relationships,
| think we have started on a good stead. What we can say, is to adopt this as a working document, we adopt it as a working
document and then both Commissions go back to their decison making processes, andyze, reflect on them, refine them and
then through our Chair’ s offices, Madam Abida and Mweshimiwa Kivuitu or the Vice Chairs, we can then decide what are the
areas which we need to work on immediatdly and others which can wait a bit and start building confidence. Our Chair was
taking about building trust and confidence and | am sure because we worked together yesterday and today, we are much
better off now than we were before, but please dso dlow for these internd consultations to go on, but with the cavesat that we
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should not take too long on these questions. Thank you, Mr. Chairman.

Com. J.B. Tumwa(ECK): Thank you, Commissioner. | agree entirdy. The only reason why we are going through this is
exactly what you have said, that we want to understand what we have gone through. One way of doing it would have been for
usto say fine, we didribute this paper and say, fine, read it quietly, give you ten minutes and you agree or you do not agree and
we adopt it dl intotal, but | think it is good for us to be thorough in what we are doing, by revidting in a very, very quick way
and | think we are moving fast. As | said, we do not want to tak in circles, if we say we accept what is here with the
observation  (?) have made, we move forward to the next item. Bishop.

Bishop M’ Thambu(ECK): Mr. Charman, | think we have progressed very well, to the extent of producing this document
and | quite agree with what Commissoner Zein has said, that we look at these topics, adopt the paper and then we go back to
our respective places, isolate flesh and bones and each sde to communicate to the other having made a thorough postmortem
and | believe that would be the best way that we can redly come out with a solution knowing precisely that CKRC, this is what
they are going to do, ECK, thisis what they are going to do and at the same time, where the Committees would come in. |
believe we have produced a document, a very important document and | quite agree with what he has said. Thank you very
much.

Com. J.B. Tumwa(ECK): Jus a minute, whet do you agree with? Do you agree with the suggestion that we have had an
opportunity to look at it, so dl we have to do at this Sage isto adopt it asit is?

Bishop M’Thambu(ECK): We have not looked at it per se, but what | am saying is this, some of us were given the firs
page, the way we are going iswe go through it. Let us go through it, let us go through it, adopt the paper that this is what has
come out of this meeting then the nitty gritty of isolation of issues one by one, let us do it, that isin our respective place, without
saying we adopt that. That iswhat | am saying.

Com. J.B. Tumwa(ECK): Thank you. Two speakers--

(Inaudible comments from the floor).

Com. J.B. Tumwa(ECK): Two speakers-- Out of order. Two speakers, Sdome and Henry and then we move to the next

topic.

Com. Salome Muigai: Thank you, Chair. | want to agree thet there is need to adopt this paper as a working document of this
joint meeting, but | also think there will be value added if we go through it and see whether there are things that we may need to
add, some things that we may need to refine, some points that we can be able to do at this Stting Snce we are dready there.
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Then, our gaff, our Secretariat will pick our issues and then give us a more refined document that we take to our individud and
separate Plenaries, but there is value added, Mr. Chairman, towards looking at this paper together and looking a what it is that
we would like to adopt and what it is that we are able, actudly, to refine and focus on alittle bit more now that we are together.
Thank you.

Com. J.B. Tumwa(ECK): Thank you very much. That is the thinking of those of us Stting on this Sde of the table. Henry.

Com. Henry Jura(ECK): Thank you very much, Mr. Chairman. | think | want to agree that we glance, we scan through this
paper and adopt it as a basis for discussons, but we adready have Committees in our respective Commissions, a least in the
ECK we have the Ad Hoc Committee, which has been medting with CKRC. These individud Commission, Committees would,
after we have adopted this a this joint Plenary here as a working document, these individua Committees would now look at
this and advise our respective Plenaries and then findly, jointly meet and agree on which ones we want to use and which ones
nat to. | hope you understand me.

Com. J.B. Tumwa(ECK): | do understand you, Commissoner Jura. | think thet is a refinement we are talking about, because
when we go back to set these Committees, we may say, well, we dready have in place an Ad Hoc Committee which is doing a
fantadtic job. Within that Ad Hoc Committee we have go the Voter Educators, we have got Civic Educators, we have go
lawyers, so those are the matters that can be dedt with, but right now what we have on the paper is set up the Committee and |
think we dl agree on that. Any objections? | see none, we will take that one. Thank you.

Com. Wanjiku Kabira: Thank you, Tumwa So, can we go to the second issue, which is on the advocacy of the legd
framework to conduct the Referendum. With dl the discussions we had yesterday and this morning, we said, we note the gaps,
if any, inthe law and proceed on the basis of the law, we want to use regulaions to cover for any inadequacies in the Act and
we aso want to engage PSC on legd concernsif any. We have put ‘if any’, because if you remember our discusson yesterday
when the Attorney Generd said thisis an area that requires much more time to look at, the law itsdf and we are proposing we
have the Advisory Committee, a Joint Legd Advisory Committee and maybe, as Mukee was saying, we could actudly say
Legd Advisory Committee made up of the whatever Committees we have in the two Commissions. | know we have a Legd
Committee, we understand ECK adso has a Legd Committee and we are saying that they could come together and address
these issues and we need to do further consultations with PSC. Any comments?

Those who agree say “Aye’.

Commissoners. “Aye’. (Laughter).

Com. Wanjiku Kabira: And those who disagree say “Aye’ dso. (Laughter). Okay, thank you. So, we move on to the next
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point.

Com. J.B. Tumwa(ECK): Thank you. Thethird itemis to conduct Civic and Voter Education. Again here, we did not seem
to have any problems; | think the spirit of our thinking was captured by Commissoner Y ano when she said that there are lots of
materids that have been developed by CKRC, there are lots of materids which have been developed by ECK and ECK has
got, in the didrict, what we cdl didtrict registration Committee which dso takes care of the Voter Education. All we need is to
look at these indtitutions and find ways of heping them to work together. | believe that takes care of that issue. Any objections?
Any Ayes?

Commissoners. Aye

Com. J.B. Tumwa(ECK): Any Nays? Thank you. (Laughter). We proceed.

Com. Wanjiku Kabira: Okay, how we have item number 4 and the discussons was that we redly need to make the
Referendum legitimate by ensuring that we have a high turnout. So, the concern was the low turnout and the proposals are that
we mohilize for maximum turnout of voters, Civic Education and so on and we dso engage PSC on a provigon providing for a
minmum threshold of voter turnout for the vote to be considered successful.  Engage PSC on a provison providing for a
minimum number of provinces voting in the affirmative for it to be considered successful and we have proposed that we have a
joint Civic Voter Education Task Force, but that would address number one, so we may actudly want to talk about the Joint
Legd Committee as well, because the second bullet, third bullet actudly, refer to looking at the law agan and meking an
amendment. So, maybe we should think about the Legd Joint Committee as well.

Com. Kavetsa Adagala: For number 4?

Com. Wanjiku Kabira: For number 4. Any comments? Commissoner, yes.

Tape8

Com. Edward L opokoyit(ECK): Thank you, Chair. | think we could delete the joint Civic and Voter Education and in its

place we put the Legd Advisory Committee, because thisis essentid, redly, to the life of the Referendum. Thisismy opinion.

Com. J.B. Tumwa(ECK): Come again.

Com. Edward L opokoyit(ECK): Number 4. That we put Joint Advisory Legd Committee insteed of Joint Civic and Voter
Education. | think that touches more on the law together with the PSC. That iswhéat | thought.



Com. Wanjiru Kabira: Yes, | was saying that if you look at bullet 1, | agree with you for bullet 2 and 3, but if you look a
bullet 1 we are talking about maximum mobilization of the voters so thet they turn out. Yes, Kavetsa

Com. Kavetsa Adagala: Thank you, Chair. Then bullet 1 does not beong in here. Yes, bullet 1, it is about mobilization,
logidics, but the others belong together, the two bullets.

Com. Wanjiku Kabira: | think it belongs there as wel. You know, we are saying that we have a possible low turnout of

voters. One of the ways of ensuring that we do not have low turnout is actudly mahilizing and educating the people to make

sure that they participate in the Referendum. It is a solution to alow turnout of voters.

Com. Kavetsa Adagala: My point is that the other two are legd and this other one is- Maybe we need it to be, maybe--

Com. Wanjiku Kabira: To separate them?

Com. Kavetsa Adagala: We need to separate them and code them, but the firs one belongs to Joint Civic and Voter
Education Task Force, the firg bullet.

Com. Wanjiku Kabira: Yes, okay. Chair.

Com. Abida Ali-Aroni: | wanted to suggest a way forward. Can we just say, Joint Committee, then when we get there we
can decide what goes to a Civic Committee and what goes to a Legd Committee, but for now, if you look at 4, possible low
voter turnout, dl the three points are rdlevant there. So, let us just talk about a Joint Committee and sort the differences much
later.

Com. Wanjiku Kabira: Okay, thank you. Bishop.

Com. Bishop M’ Thambu(CKRC): That bulletin coming just immediatdy after 9, dmogst a campaign period, that one will
join very wdl with the campaign if it comes earlier. Whereit is placed could have appeared there just before the campaigns.

Com. Wanjiku Kabira: Okay, we can have that bullet in two places, in number 4 and number 9. Okay, any other comments
onthisone? Yes, please, next to Bishop.

J. Kdi: Thank you, Madam Chair. | think the issue of the engaging the PSC on the provision for minimum threshold, it should
come under the legd framework, bullet number 2. So, we tackle dl the issues to do with the adequacy of the legd framework
a the same, number 2, they come there, because we are saying engage PSC on legd concerns if any. You will see that in the
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lag bullet, number 2.

Com. Wanjiku Kabira: Yes. Okay, maybe, let usjust keep in mind the issue we are deding with at this stage is the low voter
turnout. If the law does not change, for instance, what will we do, because we dill have to dedl with the low voter turnout, but |
think it should be, asyou say, it is actudly alegd issue, it will be dedlt with by the same Committee. So, some of these things
overlgp from one point to another and | think what Tumwa said allittle earlier, that once we adopt it, | think these things will be
sorted out within our Commission to be able to say, thisissue will go into this Committee and the Legd Committee will, as you
say, address dl issues concerned with the law and Referendum. Okay, Nancy and then | will come back here. Nancy Baraza.
Abuya Abuya, | will come back to you.

Com. Nancy Baraza: Madam Chair, | think as you rightly put it, quite a few issues overlep, but what we are doing,
specificaly under 4, is the legwork, logidics. So, subject to what the Commissoners of CKRC proposed, | propose that we
adopt it.

Com. Wanjiku Kabira: Okay. Thank you. | will go to the two at the back and then finish with Abuya, because you are

nearer me.

Com. Bashir Ali(ECK): Thank you, Madam Charman. | want to comment on the low turnout. | think we should not be
expecting low turnout, everything is done properly, thisis not an dection, this is a Referendum. When we hold the dections
there are low turnouts for many reasons and especidly for by-elections, people do not turn out in big numbers. But now, here |
think we are redtricted by law, because we are told those who voter will be only those on the register, yes? The best thing
would have been to say everybody over 18 and the other thing will be to make the contest itsdf  (?) by just gving one
question. | think the question of saying, do you approve this Congtitution, | think it is not very clear. | would like to say specific
items should be taken up and the people should know that in advance. The other way, of course, would be to reduce the leve
of violence, in some areas the country is very violent and people might, for practical reasons, never turnout. So, | think most of
thiswill actudly be legd uniil that law can be amended somehow, which | think it is too late now. It cannot be done now, but |
would not expect a low turnout for this kind of exercise. | think, in fact, we should have 80% or 90% turnout, it is not an
election, in eections people do not turnout because they do noat like the candidate, sometimes parties fiedd unpopular candidates
and therefore, people say ya nini, ya nini, we do not care about this. So, you find a lot of people have the card and they do
not vote. When you ask them they will tdl you nothing changes, so why should we bother, but | think this is a different exercise
and | will not anticipate alow turnout unless something drastic happens. But ill, | fed thislegd action should be taken to make
aure that people actudly turnout. Thank you.

Com. Wanjiku Kabira: Okay, thank you for the spirit and the belief. We had said possible, but you have added a number of
things that we should take on board, apart from mohilizing, ensuring reduced violence and so on and | think, since ECK is an

53



expert on mohilizing for dections, the same drategies, | think, will be used to mohilize for the Referendum. You said 90%?
About 80%. Okay, so that isgood. Thank you. Yes.

Com. Henry Jura(ECK): | think, as we had said earlier, we scan through this and we go form what one would cdl a Joint
Generd Purposes Committee, which would meet and identify Sub-Committees again joint, to ded with specific items of the
process. Joint Generd Purposes Committee, ECK, CKRC, identify individud issues induding the legd Committee which
should now pursue individud issues like — of course as we had said, logidics and the rest — induding even what is in number 4,
possible low turnout. That will come when we give that particular item a Sub-Committee which is, of course, Voter Education
and Civic Education. So, one Committee for generd purposes, which will form Sub-Committees. Thank you.

Com. Wanjiku Kabira: Thank you. Abuya Abuya, but before Honourable Abuya Abuya speaks, | think dl we are doing is
to build a generd consensus that thisis the generd direction in which this mesting has been going. So, a least by the end of the
day we will say, yes, we actudly discussed these issues, they emerged and there are certain proposals, and then dl those details

will be done when we get back to our boardrooms or to own Plenaries.

Com. Abuya Abuya(ECK): Number 4, looking at the two and bullet 4, that has to do with the law and to involve PSC which
means they go back to Parliament and seek Parliament to make the amendments and we had aready agreed that we are deding
with a bad law and we want to meander. | think that going back to Parliament, it will look like there is going to be manipulation
even if there ign’t any manipulation and that will bring again a lot of debate and | am sure it will bring suspicion and we had
concluded that this (?)with the bad law. 1 do not think we should go beyond to ask PSC to do the amendments, otherwise then
wewill have to take dl those Acts, the bad law, tdl them we need dl these amendments. | think we should leave it Slent. For
example, we are going to say we need that mgority to come from 5 provinces or the percentage should be this. It is going to
require alot of debate, it isgoing to generate alot of debate, it will bring alot of suspicion & this late hour.

Com. Wanjiku Kabira: Okay, thank you. Any comments? Okay, Raiji then Zein and then Ratanya.

Com. Riunga Raiji: Thank you, Chair. | think the way we are going, it is obvious that a the end of the day once the issues
are identified, dmogt dl recommendations are bascdly to form joint Committees or rather, refer the matter to our exiding
Committees to work together on a number of these issues. So, | do not know whether perhaps-- Maybe the only issue we
need is to look at the key issues, but | think we need to take on board the issue that was raised by Honourable Abuya
serioudy, | think it is Dr. Maranga who told us according to the law as it is now, there are some 37 days remaning for
Paliament to vote. We are operating on a very drict timetable and | think, 1 know we do this in the Commisson, to go on
options and scenarios. | think the firg scenario is to assume that no law is changed, or we cannot get it changed and that we are
going to, as you say, to operate on the basis of the law as it is despite its weaknesses and then plan our activities ECK isan
implementer of considerable experience and find out how we can implement this on the basis of the law as it is. There is, of



course, nothing to be logt if we engage these other actors to seeif something can be done, but | think in doing so, some of you
have been in Parliament, | hear there is budget, severd days are to be devoted and so forth and a lot of bureaucracy so that
even if Parliament were to ligen positively, it might be that by the time they do it the whole timetable has run astray and since, |
thought, we have aready had a consensus that we proceed on the basis that we are prepared to-- At least the ECK is going to
implement or to conduct the Referendum on the basis of things as they are. If they improve, | think that will be a blessing for dl
of us, if they do not, nevertheess, we shdl go ahead and fulfill the mandate.

So, inthe same ven, | think once we are through with the issues, Snce we have recommended the same, we might want to put
atimeframe before we leave here, a deadline, so that the respective Commissions can work backwards to ensure thet it is not--

| know, sometimes we recommend Committees, they take days and ages and we lose the vaue that we wanted to gain from
this Committee. So, perhaps, joint Chairs, once we come to the end | think we need to put a time limit and then we can work

backwards and perhaps, suggest atime when we can come and bring our products back to Nairobi and go to the next stage.

Com. Wanjiku Kabira: Okay, thank you, Raiji. Zein.

Com. Zein Abubakar: Thank you, Madam. My view is dightly different. | thought we had dready build consensus that we
will endeavour to make sure that we will do dl that is possble in our hands to make the Referendum a success, induding
dlowing a Technica Committee to look a some of the legd matters and advise us. If we do not alow the Committee to meet
and look at these matters and we are saying we should put roadblocks now, it means that they will not even advise us. | agree
with Commissioner Raiji, that time is of essence and dso take Honourable Abuya's caution on the politics involved in
amendments, but let usdlow asmdl Technicd Committee to look a these matters. | was going to add, when we come to the
campagning that we forgot to add something there saying, to try and separate the campaign period from the Civic and Voter
Educeation period. Something like that, if we do not handle it carefully, will give us problems, plus the others which we have
identified snce yesterday and today. Thet is why | am saying, maybe the amdl Committee can advise us, but if we reopen the
questions now and say, okay, some of the suggestions here we should remove them, we will reopen the whole debate.

Com. Wanjiku Kabira: Okay, thank you. Ratanya and then Chair, Abida.

Com. Domiziano Ratanya: Okay, thank you very much, Madam Chair. | have a problem with this one, this number 4,
possible low turnout. We have listed a number of key issues and for me, in my view, | do not think that one is an issue. In my
view, we should not be concerned with low turnout, it is not something that we have control over, we cannot eesly control that
one. Thisiswhy, Madam Chair, maybe | would suggest that if we conduct number 2 properly, legd framework, then number 3,
that is the conduct of Civic Education and Voter Education and | have gone through dl the others like Referendum regulations.
If we do our duty indl those, there may be other liged numbers, then we can be sure of getting a possible law out depending
on what people are going to agree to. We cannot force them, Madam Chair, that is my view, it is something that we cannot
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have control over. We cannot dlow politica parties to campaign so thet their supporters come to vote, that one we cannot do
and this one may aso vary depending on the areas. Y ou will be surprised to find thet if you go to some areas where people find
that their gains are not addressed, like dong the Coagt, if they find that land issues are not addressed in this Draft, maybe in
some areas we would expect those people not even to go there. There are areas where there are specid interests, if they are
not addressed you might find few coming and so on and so forth. So, this one is not redly something that we can generdize, it
may depend on the areas depending on what they think they are going to get in the Dreft.

So, thisiswhy | suggest, Madam Chair, we delete number 4 and then we take the contents in number 4 to number 2, the legd
issues. Thiswill be addressed when we ded with legd framework and then, mohilization for maximum turnout can go to number
3, where we dedl with Civic Education and VVoter Education. We completely delete this one, number 4, from our records.

Com. Wanjiku Kabira: Yes. Thank you very much, Ratanya. Chair and then we need to wind up this particular one.

Com. Abida Ali-Aroni: Thank you, Professor. | am just thinking about what Mweshimiwa, athough he says he is no longer
Mweshimiwa Abuya Abuya, Raji and Zen's comments and | am thinking that we are going in circles, because number 2
captures and we have sad that we are nating gapsiif any, because that is debatable from our discussons here and we are saying
that we will take our concerns to the PSC. | think that is the best that we can do, let the Legd Committee come up with the
concerns and there is no harm in us bringing that to the attention of the Parliamentary Select Commiittee, because that is ther
problem and they can take it up from there. So, | am proposing that we agree that we have taken care of that issue, number 2

covers both the concerns by the three gentlemen.

Com. Wanjiku Kabira: Okay. On the same? Okay, Nancy then Mosonik. Sorry, | had given Nancy, she had her hand up
ealier, | was wondering whether we should veto everybody and move on to the next one.

Com. Nancy Baraza: | was going to refer to my proposal.

Com. Wanjiku Kabira: Okay. So, what was the proposa? We adopt.

Com. Nancy Baraza: The proposa was, | think, the Chairperson of CKRC had said we form a Committee which we can go
and refer and cdll it whatever, but adopt what is here, because | think we are going in circles. We said--

Com. Wanjiku Kabira: Yes, because the issues were debated.

Com. Nancy Baraza: Then it can be referred and then | had made a proposa we adopt subject to that proposa and we
move ahead, otherwise, we are going into substantive debate which preoccupied us yesterday and today.



Com. Wanjiku Kabira: Okay, thank you very much. We do not want to open the whole debate dl over again. Mosonik.

Com. Mosonik arap Korir: Madam Chair, | just wanted to say, the two points under number 4 are actudly points that were
raised here and we do not want to leave it open and say it is taken care under, engage PSC on legd concerns, if any, because
we sad there are concerns and the concerns are the two under number 4. so, what we need to do is to push those two points,
engage PSC to number 2, so that we do not say the Committee will raise, if any. It is this Plenary that said there were issues
and these two in particular were mentioned here, so that we do not hold them respongible for wanting to engage the PSC. The
need to engage the PSC is something that was raised here, not by a Committee to advise us back.

Com. Wanjiku Kabira: Okay. So, do we agree that we are comfortable with that? Maranga, now what do you want to
say? (Laughter).

Com. Charles Maranga: | am sorry, Madam Chair. The point | am saying, the way we are going we are actudly going to
lose out on the content of this paper. Chair, | was going to propose that one of you reads through dl the 15 points, so thet if
there is anybody who has an issue to raise on one of those points, then we raise those points and then we finish this document.
The way we are going we are going to leave here a 8.00 p.m. and we do not want to do that. Otherwise, again, the whole
point here is we are reopening debate which we have dready done, the Rapportuers have aready done thar job, actudly, wha
you are now questioning are the Rapporteurs who did this work. | think what we need to do, if there are things we need to shift
we do that. If there is Something we need to edit out we do that, but otherwise, this paper, each one of these Commissioners
here can read and can be able to raise a question. | think, let us do that and we adopt this paper in the next 15 minutes and we

maove out.

Com. Wanjiku Kabira: Thank you very much, Maranga. When Swazuri ingdts, it mus be very important, so | will have to let
him talk. Swazuri.

Com. Mohammed Swazuri: Thank you, Madam Chair. In fact, it is to re-enforce what Maranga is saying. My proposal is
that we adopt this paper. We have dready read through, | know-- No, they do not have to read through, the Chairs, we have

aready gone through this paper.

Com. Wanjiku Kabira: We can change the Motion, we can say number 5.

Com. Mohammed Swazuri: So, | am proposing, Madam Chair, we adopt this paper and then, there is a rider at the end
there that says, “ajoint CKRC/ECK mesting should be considered to receive and make policy decisons after the Joint Task
Forces have findized their work”. In other words, once we adopt this paper and | am asking for a seconder, the
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recommendations at the end, forming joint forces will have been agreed, they will go ahead and gppoint the Task Forces and
then we bring it to ajoint CKRC/ECK mexting.

Com. Wanjiku Kabira: Okay, Nancy, you are seconding?

Com. Nancy Baraza: Yes, | an seconding, | have read through, we have dl read through it. it is a true reflection of the
proceedings of yesterday and today (Laughter) and | am seconding Commissioner Swazuri.

(Inaudible discussion from the floor).

Com. Wanjiku Kabira: Yes, Tumwa, can you hep me?

Com. J.B. Tumwa(ECK): Thereisa proposal tha has come up and a proposal tha has to do with changing the way we are
doing it. That proposal has been seconded and it is only fair that Snce the proposal came from the floor and do not forget, that
we asked you some question when we started and you adopted the method that we are now using. Now, in the middle of the
river we are saying we change, we have no problem from this side, changing so that perhaps, we can move faster. Is there
anybody who objects to the idea of us-- Wait, reading through, perhaps not dl the content, but assuming that we have dl had a
time to look through what is contained in this paper and we are in a pogtion to add vaue or delete or change as appropriate.
So, what we are going to do from this end is to say, item number 5, anybody to add vadue, anybody to delete. Is tha
acceptable? Thet is a deviation from the spirit of adopting the paper asit is, isit?

Com. Nancy Baraza: (Inaudible).

Com. J.B. Tumwa(ECK): Just aminute, | have not dlowed you to talk. Okay, let me dlow Ms. Baraza, if | do not dlow you
to tak | will not have food a home. (Laughter). Ms. Baraza? Commissoner Baraza.

Com. Nancy Baraza: Mr. Chairman, thank you. There is a Motion which is duly seconded on the floor and we cannot just
overlook it, unless there is some substantive Motion again, to do away with my Motion with Commissioners Swazuri’s Mation.

It has been supported.

Tape9
Com. J.B. Tumwa(ECK): Thank you. The paper is presented to you, fdlow Commissoners, you have read it--

Com. Wanjiku Kabira: And you have agreed. (Laughter).



Com. J.B. Tumwa(ECK): And | am not seeing any serious problem of disagreement.

(Inaudible comments from the floor).

Com. J.B. Tumwa(ECK): Just aminute, just aminute. Okay, just aminute. Y es, Commissoner Wambaa

Com. Ann Wambaa(ECK): (?) exactly what has come out now, from the beginning. | suggested that we agree that this is the
record of what we had discussed for the two days and then we go back and do what you are saying and it was not supported
and we have now come down. Thisiswhat we have dl discussed, thisis what we had agreed, the words that we have used, the
language that we have used and that is the record and now, for usto pass or delete or add, we agreed that we will go back to
our Commissons and to the various Committees and have the lagt joint thing which is on this page and then adopt it. That is
what | had suggested.

Com. J.B. Tumwa(ECK): Thank you, Commissioner Wambaa. Y ou know, some of us are dow learners, it takes time for us

to-- (Laughter). Now, what we are going to do, we adopt the paper asit is, a proposed and as seconded and any changes,

with aview to sending them to our parent Commissons for further discussons.

Having said that, it is now my pleasure to invite, firsg Mr. Muttu--

Com. Alice Yano: Thereis some darification | need.

Com. J.B. Tumwa(ECK): Commissoner, you want to take us back?

Com. Alice Yano: | do not have a problem by us adopting the whole document as it is, but there is a rider that you have

made, that thereafter, the whole document is taken to respective Commissions for purposed of ddiberations before we come

up with the joint Committees to re-look into the issues. |s that the pogition?

Com. J.B. Tumwa(ECK): Yes.

Com. Anne Wambaa(ECK): Kindly, when do you want us to come back?

Com. J.B. Tumwa(ECK): | can see someone becoming very disorderly. | think | will order her out of this place. (Laughter).
Okay, | want to ask Commissioner Muttu to say one or two things and then | will ask the Chair of CKRC to make a few

observations and | believe she will proceed to close our Stting. Thank you. | am told the Pressis not very far from here and the
Chair wants to make one or two comments. You know, you have complemented ECK for having made a very successful

59



eection during the 2002. The secret of it was that we did not have any secret. We informed people about dl the things we did
and | think it went very wdl, so | think it isonly fair that the public aso knows afew of the things that we are doing.

(The Press comes into the room).

Com. Kihara Muttu(ECK): Thank you, Chair. Ladies and Gentlemen, we are coming now, to the end of our 2 days working
session. This has been the firg and | believe not the lagt, joint working session with our colleagues in the CKRC, but at least
onething is certain, you have done a good job. It has been a very successful workshop and we have come out with issues that
we consder rdlevant and that will require further observations to ensure the whole process is findly workable and successful.
There appear to be about 15 mgor issues, if we have adopted these issues on our part, the ECK, the Plenary will in the end
have to confirm or adopt whatever and make its observations. That is how we sort of confirm our operations, that the find
word will be with the Plenary and | believe, the same operates with you.

However, out of the 15 issues, if you may dlow me and thisis with very great respect and here | stand corrected, it would
appear to me — | may be wrong — that number 9, number 10 and perhaps 11, may appear to be a theory operation for the
operation (?) and perhaps that may be jugt the ECKs problem. | said | may be wrong, but there appear to be the
operationa sde of the-- Otherwise, wewill dl have a chance to look &t it, perhaps you may look at this from that sde as well,
but I mugt say, we from the ECK, we are grateful, it has been a great success, we have dl cooperated will and we thank you dl
and dl those who have taken part in it and we do hope to have more fruitful joint discussions to make the Referendum a

success. Thank you.

Com. Abida Ali-Aroni: Colleagues, friends, the Chairs of the session, senior colleague Kihara Muttu, | also wish to thank you
dl for this wonderful meeting that we have had for the last two days. At the beginning we said this medting was long overdue
and | think we dl agree that we needed to have this medting to discuss the issues that were outstanding and to look for possible
solutions and | think, we leave this place with lots of solutionsin our heads and for us from the Review Commission, | think we
have been able to learn a lot from you, you are our seniorsin alot of respects and we have watched your calmness, we have
watched the wisdom in which you have engaged in this meeting and we are happy that we have been able to learn a great ded

from you.

| should as0 say that it is quite obvious that the meeting has been a success. We had about five objectives a the beginning and
from the look of things | think we have achieved the objectives that were set for this particular meeting and we will do what has
been suggested here, we will look a the emerging issues and the suggested way forward at the leve of the Review Commission.
We will dso make our decisons through our Plenary and | am sure, since this is not the fird meeting, we will be able to get
back to you &fter ddliberating on the document that we have been discussing this afternoon and we will give you a feedback, but
| can assure you that at the levd of our Commission, we are more of less agreed to the points of action and the suggested
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framework of action, subject to your ddliberations and suggestions that we are ready and willing to deliberate to enable us move

the process forward.

We dso wish to give you as much support as you may wish, even where the items or the activities squardly lieson ECK. | want
to remember what Ann Wambaa has said since we came here, that whichever way you look & it, if the Referendum succeeds,
we shdl dl swim in the glory of the success of the Referendum. If it does not succeed, each of the two Commissions will be
blamed equdly and individudly. So, we want to assure you of our support as and when you think you need it, if things are too
hard or too many within the 90 days, cdl on us, teach us the tricks that you have been usng for the successful dections that we
have had in this country and we will give you a hand and with that, | wish you a good evening and a good trip back to Nairobi
and | hope tha we will be able to engage each other effectivdly as we have done 0 in the last two days. Thank you.

(Clapping).

Now, yesterday the Press vigted usin the morning, but we fdt that we did not have much to tdl them and we thought that we
would engage them immediaidy after our deliberations. We have prepared a amdl Press release and with your permisson, |
would request that we address the Press. As Ambassador Tumwa said, there is nothing to hide, | think the only reason that we
kept them out is because we had in-house domestic matters that we wanted to discuss and now that we have effectively
discussed the issues, maybe we can let the rest of the country know what we have been doing here, dthough briefly, because
we dill have abit of work to do when we get back to Nairobi. If that is acceptable, | will proceed to read the Press release. Do
| have your blessings, Bishop?

Commissioners, Yes.

Com. Abida Ali-Aroni: Members of the Press, the following is a Press released jointly by the two Commissons, it is a

one-page document and we will circulate copies of the same to you after this.

“Fallowing prdiminary consultations between the two Commissions that have been going on since last year, it was fdt that there
was need for the two Commissons to hold a workshop to brainstorm on them. We have looked generdly at four areas, namdy
the mandate of the two Commissions as contained in the Conditution of Kenya Review Commisson as amended last year, the
Referendum law and regulations, areas of mutud interest and cooperation with regard to Civic Education, Voter Education and
the Referendum, we have aso looked a generd logidtics for the Referendum.

We have dso conddered a number of key issues, nandy the need for collaboration and coordination amongst the two
Commissions, the need to use the exising legd framework to prepare for and conduct the Referendum and to engage the
Parliamentary Select Committee on legd concerns as identified by the two Commissons. The conduct of Civic and Voter
Education, the infrastructure and logigtics for Civic and Voter Education, Voter dighility and registration, the framing of the
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Referendum question, the management of campaigns in the Referendum period, the timing for the Referendum and the
monitoring of the Referendum Process.

On the way forward the two Commissions have established joint Committees to address details of the above matters and to
work out moddities for their implementation”. Thank you.

And with that happy ending, thank you very much and see you later. (Laughter).

The meeting adjourned at 4.05 p.m.
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