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Meeting was called to order at 9.23 am. with Com. Mohammed Swazuri in the Chair.

Com. Mohamed Swazuri: | think we want to get started. We are dmost 50 minutes behind schedule. We were here on time
but participants have been coming in a bit late so we were giving them time and even now we are not satisfied with the number
whichis here. We have atargeted number of 150 participants but this is less than hdf of what we expect. We hope that they

will be arriving as we start our programme.

Astradition has it, we have to get a word of Prayer from one of us. Can someone volunteer to lead usin a word of Prayer?

Yes, Mama, | will take Mama.

Prayer was said by Mrs. Grace Ogot. (Inaudible).

Com . Mohammed Swazuri: Thank you very much, Mama. Welcome to this consultative meeting, it is one of the many
we have had and we are going to have with stakeholders in the Review Processin order to see how this country can get a new
Condtitution. | am sure you have the programme before you, because of being late, we are not going to have formdities as we
had expected but we shdl il try. Introductions will be done only on the “High Table’, the rest of the participants will be
introduced during the Plenary session that will come after two or so presentations.  So, | will start with mysdf, | an Com.
Mohammed Swazuri and | will have the pleasure of introducing the rest of the Commissoners who are here.

On my immediae right is the Chairperson of the Commission, Mrs. Abida Ali-Aroni, on her immediate right is the one of the
Vice Chairs, Prof. Wanjiku Kabira, next to her is Prof. Andronico Adede, Commissoner, the last person on this line Com. Dr.
Charles Maranga. Then on my left | have Com. Mrs. Alice Yano, next to her is the Firgt Vice Chair of the Commisson, Prof.
Ahmed Idha Sdim and then | have Com. Pastor Zablon Ayonga and then | have Com. Domiziano Mtuchokera Ratanya
Behind, maybe you need to stand, that is Com. Abubakar Zein Abubakar, thank you very much. The others are members of
gaff you can see them from our desks behind you and a the side there we shdl introduce them as time moves by.

Now, according to our programme, we sart with the Key Note Address and Officid Opening by the Chairperson of the

Commisson, Mrs. Abida Ali-Aroni, welcome.

SESSION 1
SESSION CHAIR : Com. Mohammed Swazuri
PRESENTER X Com. Abida Ali-Aroni, Chair person



TOPIC : Opening Remarks

Com. Abida Ali-Aroni:  Sigters present this morning, representatives of various women organizations, former Bomas
Delegates present, fdlow Commissoners, Ladies and Gentlemen. | wish to begin to begin by thanking dl of you in attendance
this morning, this in our view as a Commisson is a worthy consultative meeting between the Commisson and distinguished
Women Representatives from various parts of our country. To us, we bdieve that this medting is important to enable you as
women hep other Stakeholders to move the process forward. We know that you have left your children, you have left your
husbands back home, you have left your husbands back home, you have left your busy schedules as working mothers to be
here and on behdf of the Commisson, | most sncerdy appreciate dl your efforts towards meking the Review Process a
success. At this juncture, | wish to thank the GIJLOS Programme as wdl under the auspices of the Minigry of Justice &
Conditutiona Affairs who have fadilitated this megting today .

The Commission will undertake a series of consultative meatings with key Stakeholders in the process and we hope thet in these
mestings, we will be able to highlight the gains of the Bomas Draft and that we will be able to discuss the current alemate to
enable us as Stakeholders narrow down issues that haves daled the Process. This is the second in a serious of the meetings
that we will undertake in the next few weeks as we recognize the sruggle of the women of this country in this process. We
consder you as | sad before, as key Stakeholders and note that you as women as a matter of necessity mugt be part of the

consensus building efforts that the laws as amended envisages.

You must be aware that the law as amended last year and published afew days ago, Friday the 22~ day of April, 2005 means
that the clock towards the Referendum has begun to tick. It isimportant that you understand dl the outstanding and emerging
issues and get involved. 'Y ou should understand the provision as the Law as amended asit has a lot of Sgnificance towards the
findization of the process. Every move is likdy to patch and affect the gains as that we have made as women and indeed the
gans that we have made as a country.

We havein our programme today highlights a number of activities that are expected to be undertaken as we move on towards
the findization of the Process. | will name afew of those activities.

@) Firs and foremost is Consensus Building on the outstanding or contentious issues as identified by the
Parliamentary Select Committee and as approved by Parliament.  Section 27(2) as the law as amended is
vary clear on the need for consensus building and what ought to be discussed as we build nationd
consensus. The Section states and | read:

“In considering the Report and the Draft Bill, the National Assembly may undertake



consultations to initiate, facilitate and promote national consensus on contentious issues as
recommended by Parliamentary Select Committee and approved by the National Assembly.”
It is quite clear that Parliament will have to consult with the rest of Kenyans and it is dso very clear that the whole Draft is not
subject of debate.

(i) Thelaw as amended expects Parliament to debate and adopt the Dreft Bill,

(iii) The Attorney Genera will be expected to publish the proposed new Conditution in cooperating
any changes that Parliament may have made.

(iv) There will be conduct of Civic Education and Voter Education.

) There will also be monitoring of the Referendum and in deed finelly

(i) Adoption and promulgetion of the new Constitution.

From Section 27(2), it is quite clear that those who intend to mutilate or rewrite the entire Draft Bill to exclude the wishes and
apirations of women of this Country and indeed dl of us as Kenyans ought to be guided by the law. They should redize that
WANJIKU and the law have no place for them.

Thelaw as amended prescribes atimeline for the activities | mentioned above. It is expected that if al goes well, the Process
will lagt 7 months dthough the law has dso given power to Parliament to seek for extenson of time if the exigencies of the

process so demands. In brief, the timeframes is as follows-

» Paliament is required to facilitate, promote, build consensus and debate within 90 days which begun on the 22« of
April this year.

* TheAttorney Generd has to publish the Draft within 30 days

* The Electord Commisson has to carry out the Referendum 90 days after the end of the 30 days within which the
Attorney Generd will have published the Draft Bill. CKRC will have to undertake Civic Education within the period of
90 days awaiting the Referendum.

So you can see we do not have very long as a country to ensure that we can move towards the end of the Process.

Having sad that, my argument is that despite seeing problems and despite the arguments going round as to whether the law as
amended is adequate or not or as to whether the “road map” it establishes is sound or not, wha we should be doing is not
seeking loopholes in the law but we should concentrate on exploiting the ample opportunities of the Process because no amount
of amendments or new legidaion will move the Process forward unless we have goodwill of dl Stakeholders induding
Rdigious Political Leaders, Civil Society and dl other key Stakeholders.  The Review Law has never been from the onset
flavless. No wonder the law has been amended severdly, in 1998, in 2001, in 2002 and recently in 2004. No amount of

litigation will move us forward unless we decide as a country that we want to give oursdves a Congtitution.
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Having said the above, | want us to focus on oursalves as women. You, | and dl of usin this room. | want us to lead the
Process and moveit forward. | recdl the struggle, | recdl the stand of women ten years ago, five years ago. Right now, | want
to believe that as women we arein the lead or are we not? You can see Prof. Wanjiku asthe Vice Chair of the Commission, |
am here as Chair of the Commisson and for us, we Smply represent you, (clapping), we Smply St here representing you as
women of this country so my gppeal to you is that you must stand up now more than ever before to liberate the sruggling, the
margindized and the discriminated woman of this country. You mud at dl times remember that the prosperity of women
anywherein the world is closdy intertwined with the prosperity of the society they livein. women no doubt form a greater part
of the dtizens of this country. We have a greater stake to gain with the success of the Review Process. It is therefore important

for usto redize that in order to improve and consolidate our cause, we must consstently and courageous fight on.

We as women have contributed immensdy to this Process. We participated in the formative stages before the inception of the
Commisson and the Review Process as it is now. Women participated during Hearings as well as the Nationa Conference.
The Commisson was impressed with a sense of pride, with the enthusasm and determination that women showed us as we

went round various placesin this country.

In response to the issues raised by women during the collection of the views the Commisson as mandated by the law
reciprocated by providing several mechaniams in the Draft Bill to improve the dignity and the lives of Kenyans and women in
paticular. We ensured that Kenyans reclamed, Kenyans were protected and the rights of Kenyans and women were o
protected in the Draft. | mug say a this stage that the critiques of the Process should be sure that the Commission used full
proof methods that can stand any sdientific test in coming up with the 2002 Draft. We undertook serious and exhaudtive
research, we had adequate data complied after elaborate consultations with the people of Kenya during our vidts, we used
known and modern scientific methods in data andyds and in the collation views. Those who care to consult and vist the

Commisson can access dl thisinformation.

You will kindly adso dlow me to take this opportunity to tel those who nurse the idea of writing the Draft afresh thet it is not
enough for one to gt in Narobi and attempt to re-write the Draft Bill after consulting a few Layers and so cdled Experts.
Kenyans spoke and told the Commisson what they wanted to see in ther new Conditution. The Commisson followed
guiddines as stated in the Review Act, the Commission studied the aspirations of Kenyans and every Chapter has a philosophy
and arationde behind it. The structure and design of the Commission follow the guiding principles, philosophy and rationde of
the needs as given to us by Kenyans. We are aware as a Commission that you as women are extremely happy with your gains
and other gainsin the Draft, you have a reason to safeguard them as the proposals in the Draft are definitdly a milestone for the
Kenyan women. However, it is quite clear that the gains of women are threatened and | may enumerate a few of the threats
that you need to guard againg.

® The current sdemate which depends by the day delays the enactment of a new Conditution which means as
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women, you will have to wait longer to benefit from the provisonsin the Dreft.

(ii) Some initigivesin guise of consensus building have made proposals that will definitdy take away gains that women
have made o far.

(i)  That the Law requires a Nationd Referendum and the outcome of that Referendum will determine whether this
Country will have a new Condtitution or not. Unless the Referendum is successful, as women we may not see or
enjoy the provisons of the new Conditution. It is therefore a chdlenge for you as women to ensure tha the
Referendum is successful, you must also ensure that the document presented to the Referendum is acceptable to a
great mgority of the people as possble You mus dso asss in mabilizing as many people as possble to
participate in the Referendum.

| suggest that you mugt confront the threats enumerated above with sober minds, devoid of partisan politics, you must do so
courageoudy, harmonioudy and congstently until this country receives a new Conditution. We as a Commisson may not
have answers of drategies that can be used in order for this country to have a Conditution in the shortest time. | would be
glad and indeed the whole Commission will be glad to hear proposals of this forum on the most possible ways of bridging
the disagreements that we see in the country. Y ou may wish to congder the source of the disagreements on the Dréft Bill,
when did they begin and how you can hdp solve them. Y ou may wish to congder the gains of the Draft Bill for dl of us as
Kenyans, you may wish to consider the gains that are pecific to you as women and you may wish to consder you role as
women in protecting al the gains that are therein the Draft.

Ladies and Gentlemen, we know that the Condtitutional meking process has been politicized. The Condtitution has been
viewed and continues to be viewed as a politicd tool for various reasons.  As a consequence, the discussons on the

Process are no longer on merit but are being discussed on ther palitica value. A few illugrations prove this point.

We have seen people shift positions regarding the Process and an andlyss of the Stuation reveds that leaders agree on an
issue today and change their minds tomorrow. The shifting of positionsis a reflection that positions are not held on account
of their value but for the sake of political expediency.

The Bomas Conference towards the last days is dso a pointer to that fact. The Conference was padlitically polarized thet it
became impossible to discuss issues on merit. The last day of the Conference saw FHve Chapters decided within a period
of three hours because at that point it was paliticdly gratifying to do so. The failure to ligen to one another and to agree a
the Bomas Conference has caused this country one year of waiting.

The other pointer is the fact that despite the Draft from Bomas, this country has not achieved a new Condtitution. Those
who are advocating for the Bomas Dréft to be taken for Referendum despite an admisson that there are outstanding issues
are baing looked at, a the moment as the Reformers. Those who are advocating for further consensus building are being
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labeled a as anti-Reformers.  Again, the focus shifts from the qudity of the Conditution this country should have to who
caries the day on this debate.

Navasha Accord is another pointer. The leaders met in Naivasha and on record time, they were able to negotiate and

agree on an Accord. Two days later we saw a change of heart from our leaders.

Ladies and Gentlemen, in order for Kenyan women and for dl of usin Kenya to appreciate the vdue of a new Condtitution,
it would be important that we have an underdanding of how the Draft addresses the specific concerns of dl of us within the
larger context and this requires careful and delicate baancing of interest. It is only through this perspective that we would
appreciate the skim of the Condtitution as a negotiated document. As such, in discussng your gains as women, it would be
important to point out that these gains mugt be andyzed together with the gains that are not necessarily women'’ s specific.

In our programme, we will be consdering the gains of women but due to time congtraint, | will not refer to the generd gains
but my Paper that | hope will be digtributed later will make reference to severa gains that we mugt protect dongsde the

gans of women.

As| sad beforeit is criticd that you as women address how you will assst to move the Process forward and in doing <o |

propose that you should consider:

@) How players in the Condtitutional Review Process will rededicate themsalves to the course of a new Condtitution
and a new dispensation for this country devoid of politicd, tribd, religious, regiond or sectarian interest. In other
words, the question you should grapple with should be whét is best for this country regardiess of whether you are a
Chrigian or not, regardless of what your political pogtion is, regardless of whether you are from the Lake or the
Mountain. This requires tolerance, undersanding, foresght and togetherness. It isonly a Congtitution made behind
thisvell of extraneous consderations that can hed this country and bring it prosperity.

(ii) You may need to consder the need to reach out to each other in nationd didogue and confidence building over the
new Condtitution. It is very obvious from our short experience that unless there is didogue and agreement on the
issues, the Process will never move forward.

(i)  Youmay dso congder the need to reach out in the national didlogue and to discuss the substance of the Bomas
Draft on merit. The identified contentious issues should be debated on ther merits with the proponents for and the
opponents againg the amendment to the Bomas Draft giving a rationae for their positions. Although regards should
be heard of the efforts undertaken by Parliament and other stakeholders, it would be important that the Process of
Consensus Building isdl indusve.

(iv)  Youmay dsowish to consider how the citizenry could keep the momentum of the Review Process by ensuring thet
key Stakeholders and dl organs of Review conduct their business transparently and openly.
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V) Those of you in the 4 Estate may wish to consider how Media can play ther important role in Civic Education and
insugtaining ameaningful and focused debate over the Review Process. Thiswill require focused reporting and the
provision of information in an incremental manner.

(vi)  Lasdly, you may wish to consider the role that the Commission can play not only in Civic Education but in mediating
and narrowing the differences.

(vii)  The Commisson would achieve this by fadlitating further debate, andyzing various proposals made and
dissamingting the same for public information. |

In concluson, Ladies and Gentlemen, you will agree with me that our country is more divided today than when we begun
this Process five years ago. If this country is to achieve the well deserved Condtitution, Kenyans whatever their grouping,
politica or reigious afiligion should address themsdves to the substance of the Draft having in mind the principles as set
out in the Condtitution of Kenya Review Act, Cap 3A of our Laws.

The differences should be put on the table and be debated openly and objectively. The interest of our Nation should be
paramount. Condiitution making is about negotiations. As such, | would encourage didogue and Consensus Building on
the subgtantive provisons because thisis the only way a Congtitution can be gotten.  Yes, we have a Draft, but this country
one year down the line has not achieved a new Condtitution. Our Politica leaders should now put their differences aside as
Kenyans are losng hope in them.

Dear Sdters, the Kenyan woman we saw in the towns and villagesis not one who waits for solutions to be peddied at her,
sheis one who seeks for them. Aswomen, | chalenge you once more to stand up and be counted. Mothers dways have
solutiond Our country is yearning for a solution a the moment. Take the lead, dl your hopes and aspirations are in the
document that has caused so much divison in our country. You will never be liberated unless this country achieves a new
Condtitution.

Before | thank you for ligening to me for several minutes, | know the Media has caled me this morning wanting to know
what the Commission thinks about the happeningsin the last two days and | have a very brief message to our leaders. That
it is saddening that we see divisonsin Parliament when the whole country looks up to Parliament to lead us towards the last
process of the Review. It saddens us that a section of Parliament has waked out, we plead to them to reconsider thar
gtand and join back to enable this country achieve a new Condtitution. Walk outs in the past have deepened the stdemate.
Our leaders mud of necessity unite, they must negotiate and build consensus. The law require them to build nationa
consensus, we as Kenyans can only trugt them if we see them moving in our direction. | thank you dl for your patience and
| now declare our forum officdly opened. May God Bless you and may you have fruitful discussons for the next two days.
Thank you very much. (Clapping).
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Com. Mohammed Swazuri: Thank you, very much, Madam Chair. A lot of words of encouragement, it is redly a
moving speech for mothers and sisters. | was talking to my colleegue here and she was amogt on the brink of tears
because of the message that came from that speech. It gives you a handful of ideas of wha we will discuss in these two

days of our consultetions here.

Now, most of the documents she has referred to or some of them are contained in the file that you have been given. That
file contains the Navasha Accord, it contains the Sulumeti Consensus Building Reports, | and 11, it contains the Bomas
Dréft, the exiding Condtitution and dso contains the Review Act as revised in 2001 so please take time to go through them,
you will find alat of useful reference to what Madam Chair has talked abouit.

Now, our next speaker-- Before | introduce her | think | have an Commissoner who is behind there when | was
introducing the rest, Com. Kavetsa Adagaa, please stand up for the participants to see you, this is Com. Kavetsa Adagaa,
she iswecoming you again.

Now, the next Presenter is Com. Alice Yano, she is going to tak about the Highlights of the Commissons Report.
Remember we have a Report and a Bill. We have a Report and a Bill, these two mugt be separated. Most of the items
you find items you find in the Bill originated from what we gathered from Kenyans and that is what we put in our report.

Please, Madam.
SESSION 1:
SESSION CHAIR : Com. Mohammed Swazuri
PRESENTER : Com. Alice Yano
TOPIC : Highlights of the Commissions Report

Com. Alice Yano: Thank you very much, Chair of the Session. | think after our Chairperson Abida Ali talked, redly | do not
know much we can be able to contribute and get us moving, | think that was a red moving speech and with thet | think we are
ina pogtion to say today “ Oh Yeah”, let us move forward and give unto oursdves and dso give Kenyans a Condtitution.

Chairperson of the Commission, Diginguished Representatives of Women Organizations, Digtinguished Delegates , Members of
the Press, fdlow Commissoners, Ladies and Gentlemen, | am pleased to be with you this hour and to present this paper and
share my thoughts with you. When | was asked to ddiver a paper on the Commissons Find Report, | fdt grestly honoured
and deeply humbled. It is with this great ddight to be with you for this meeting. It is a pleasure to be amongst so many
individuas and organizations who work for and behdf of the women. It is aso a pleasure to be here with fdlow women, whom
the leadership truly reflects our commitment to bettering our country. You have kept us going on this very great journey to a
better Kenya.
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In presenting this paper, | will follow this road map. First | will want to look & the background to the Review Process, then
secondly on the formation and mandate of the Commission, followed by the Commission’s Method Work then dso | would
want to look at the stages of the Review Process right from the provison of Civic Education, collection of views from members
of the public, collation of the same views, preparation for and writing of the Report and the Draft Congtitution, dissemination of
the Main Report and Draft Bill, that is the Dreft Bill of 2000 and the Nationa Condtitutiona Conference.

| would also want to look at the post Nationad Congtitutiona Conference, followed by the salemate and possible way forward.
| would adso would want to gloss over the current gdemate and then the Commission’s Find Report, thet is the one we have

now which we have five volumes then conclusion.

On the background to the Review Process, the evolution of developments leading to Kenya's current written Condtitution can
be traced back to late 1880’s when the British East African Association (later known as the British East Africa Company)
ggned an Agreement with the Sultan of Zanzibar granting a 50 year lease over the coastd strip.  This, among other colonid
measures paved way for foreign rule and the consequent agitation for sdf-rule.

Pre-independence Kenya saw lots of changes especidly during the early 1900, there were so many order-in Coundil that were
brought in to ensure to British Rule in Kenya and we have ordinances like the 1919 Legidaive Counsd Ordinance where the
European sttler representative in LEGCO was formed. Then lead to agitation by Africans dso who wanted to be recognized
and be given representation in LEGCO leading to the Devonshire White Paper of 1993 wherein “it was ruled that some
semblance of recognition should be done but time was not yet ripe for direct netive representation.”

Between 1924 and 1951, there was dso so much agitation leading to establishment of locd native Councl that wherein
Africans were nominated but this one was not successful in that the Africans turned down these nomingtions. The culmination of
the pre-independence agitation for conditutiond reform dimaxed between 1952 and 1960 wherein we now see the Mau Mau
goprising leading to Littleton Condtitution of 1954 where in African representation in Parliament or African representation in the
naive council was increased from 8 to 24 but this dso was turned down by the African leading to the Lenox Board
Condtitution. The same was rejected because Africans at this particular time that is Kenyans at this particular time wanted totd
control of Government and aso they wanted common eectord laws and unrestricted universal suffrage which lead to the
Lancaster taksin Lancaster talksin Lancaster House. This now culminated in the Independence Condtitution under as we very
much know, we know that immediatdy the representatives of Kenyan who had gone to Lancaster came back with the
Lancaster Condtitution, mgjor Political Parties at that particular time were KANU and KADU. In this Independent Condtitution
it was envisaged a Parliamentary democracy and evolution. It had aso two Chapters, House of Representative and the Senate.
The Senate represented the Regions and was there to protect Federa Sysem. Mgimbo System was to protect the minority
rignts As we dl know, there were severd changes immediady after that Congtitution was adopted in Kenya. Firs and
foremogt, there was a mgjor between KADU and KANU followed by the first amendment to the Condtitution to dlow for 65%
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vote on the amendment clause to the Conditution.

| would also want to touch, under the Independence Condtitution, it lead to the restoration, those changes, those amendments
lead to the restoration of centrdly State, aso lead to rise of presdentidism and deconcentration of state power. There was
remova of Mgimbo and adso crestion of a Republic with an Executive President. There was dso merging of the offices of the
Head of State and Head of Government and adso power to dissolve Parliament and veto Legidative Bills was given to the
Presdent. In 1968, Senate was abolished and we only remained with the National Assembly.

Rise of Presdentidism, | can just gloss over and give you examples, | know most of you dill remember the famous case of
Jaramogi Oginga Odinga wherein if an elected member left a party, then the same member automatically must resgn and seek
fresh mandate from the people. So that was amended to block out those who fdt that they could come up with other Parties.
Other notable amendments was that the President’ s power to waive the mandatory requirement thet if a member falls to attend
gttings of Parliament for eght consecutive times without the permission of the Speaker then that member automaicdly logt the
gt. Butif you remember very wel in this case the President, late Jomo Kenyatta did this because of Mbiu Koinange.

Also Presdents had power to appoint members of Public Service, Judicid Service and findly we know very wdl what
happened in 1986 where security of tenure of the Commisson members, Attorney Generd, Auditor Genera, Judges and
Judges of the Court Appea was removed. Because of this, this lead to lots agitation for reviewing the Conditution because
now Kenyans decided that whatever was Ieft of their Independence Condtitution was not catering for their needs adequately.

This agitation lead to security of Judges and Attorney Generd, Auditor Genera, Commissoners of the Public Service
Commisson being restored. Also one Party State system was repelled and we now had Muli-party Politics.  Presidentid term
of office was introduced, that they should not have more than two terms of five years each. Gender equity was aso recognized.

As| sad earlier, thiswas one of the mgor background for the Review Process.

The others which | would want to gloss over are the factors that contributed to clamour for congtitutiond changein Kenya. We
have the globd process, the fdl of communiam in late 1980’s and emergency of an dmog dl embracing capitad market. The
new World Order demanded changed legidation to enhance democracy and preferences were heavily put on Parliamentary
democracy, decentrdization of power of federdism and recognition of avil and paliticd rights.

These globa process dso affected the African way of looking at things. For example the Eastern block of countries and to
some extent America disengaging from supporting military, economic, politicad surviva of African countries and therr domestic
elites. Thislead to spread of ideas on state organization and emergency of Africans second liberation. This was exerted by avil
society and disenchanted palitical dites who engaged in demondtration, media campaigns to force ruling regimes to embrace
liberd condtitutiond values. Kenya did not escape this. It became part of the same process and-- We have seen how the
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I ndependence Condtitution was severdly amended to suit the whims of the ruling dlite.

Individuas, organizations, dvil society and media came together to agitate for Condtitutiond reforms.  After diff resistance from
Government, the people resulted to people’s power and went to the streets. This forced the Government to cave in and hence
agreed to gt with pro-reformists and look for away forward for Conditutiona Review.

A series of mestings ensued notably among them are the Bomas and Safari Park which paved way for the enactment of the
Condtitution of Kenya Review Act of 1998 which has long been subjected to many amendments. However, Politicd Parties
were unable to agree on the composition of the Review Commisson and Rdigious Communities and Opposition Parties came
up with Ufungamano Initigtive while the Government and friendly Political Parties were sympathetic with the Government
through the Parliamentary Select Committee appointed their own Commisson and Commissioners.  This lead to a pardld
Process despite the object and purpose of the Review being the same and this deeply divided Kenyans and it was not until May
2001 that the two processes were findly brought together and thus the condtitution of the current 29 members of the Review

Commission.

The Mandate of the Commission

The primary mandate is to ensure an comprehensive Review of the current Congtitution by the people of Kenya and we see that
the Act spedificaly mandates the Commission in reviewing the Condtitution mugt secure the following positions,

@ It must guarantee peace, nationd unity and integrity;

(b) It must establish a free and democretic system of Government;

(© Recognizing and demarcating divisons of respongibility among the various state organs,
(d) Promoating the people’ s participation in governance;

® Respecting ethnic and regiond diversity and commund rights;

) Ensuring provision of basic needs of dl Kenyans,

) Promoting and fadilitating regiona and internationa corporation;

(h) Strengthening nationd integration and unity;

0] Cresting conditions conducive to free exchange of idess;

)] Ensuring full participation by people in managing their affairs;, and
(9] Enabling Kenyans to resolve nationd issues based on the consensus.

In performing the functions under the Act, the Commission and dl other organs of the Review mug;

@ Be accountable to the people of Kenya;
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(b) Mus ensure the Review Process accommodates the diversty of the Kenyan people induding socio-economic
datus, race, ethnicity, gender, rdigious fath, age, occupation, learning, persons with disabilities and the
disadvantages;

© Must ensure thet the Review Process:

@) provides the people of Kenya with an opportunity to actively, fredy and meeningfully participate in
generating and debating proposals to dter the Conditution;
(ii) Subject to the Act, conducted in a open manner; and
(i) Is guided by the respect for universd principles of human rights, gender equity and democracy; and
(d) Ensure that the outcome of the Review Process fathfully reflects the wishes of the people of Kenya.

In particular, the Commisson is under an obligation to ensure that in reviewing the Condtitution, the people of Kenyawill”

@) Examine and recommend the composition and functions of the organs of State;

(i) Examine the various structures and systems of Government;

(i)  Examine and recommend improvement in the existing Condtitutional Commissions;

(iv)  Examine and recommend improvement in the Electoral System of Kenya;

V) Without prejudice to sub-paragraph (i), examine and make recommendations on the Judiciary;

(vi)  Examineand review the place of loca Governments, and aso

(vii) Examine and review the principle property and land rights;

(vii)  Examine and review the management and views of public finances;

(ix)  Examineand review the right to citizenship;

) Examine and review the socio-cultura factors that promote various forms of discrimingtion;

(xi)  Examineand review the rights of the child;

(xii)  Examine and review succession to office;

(xiii)  Examine and note recommendations on treaty making;

(xiv) Examine and make recommendations on necessity of directive principle state policy;

(xv)  Edablish and uphold the principle of public accountability by holders of public or political parties, and aso

(xvi) Examine and make recommendations on any other maiter connected with or incidental foregoing and
achieve the overdl objective of the conditutiond process.

The other am is to look a the Commisson’s method of work. Thisis dso wel provided for by the Act that guides the
Commisson. One of the method was,

@ To conduct and fadilitate Civic Education to stimulate public discusson and awareness of condtitutiona issues;
(b) Collect and collate people’ s views on proposals to dter the Condtitution;



(© The other one is Draft a Bill on (b) above, i.e. after collecting and collating the views we were also mandated to
Draft aBill and aso a Report;

(d) Carry out sudies, researches and evduation of Kenya's and other Condtitutions and conditutiond systems to
drengthen the Drafting of the Bill and aso of the Report.

To achieve number one, that isto achieve this, the Act required the Commission to:

@ Vigt every Condtituency to receive the peoples views on the Condtitution;

(b) Also to receive Memoranda, hold pubic or private hearings to collect and collate people’s views and opinions,
whether these people are residencesin Kenya or not; aso

(© To summon any public officer to appear in person before it or a Committee to produce any document, thing or
information that would help in coming up with a Draft or a Condtitution for this country.

We dso had infrastructure, the Chair touched on that, we had dso the Documentation Centresin dl Adminigrative Digtricts, we
hed forum Committees in dl the 210 Condtituencies and we aso used the print and eectronic media for Civic Education and
dissaminating the Draft Conditution and the Report.

The other roadmap is hitting the road that how did we go about this.

Civic Education what did we do? Civic Education was done to dimulae public debate and to dicit recommendations.
Curriculum and teaching materids were produced by the Commission and designated to dl parts of the country, Commissoners
traveled throughout. the country to provide the same and aso to monitor Civic Education provison by partners, i.e. the partners
of the Commission in terms of providing Civic Education.

Later Commissioners went round in groups of threes, at times fours, at times in groups of five members to collect views and
ligen to the people and apart from collecting views and ligen to the people, they aso collected Memoranda and written
submissons from individuds and organized groups then thereafter the Commisson after that sat down and collated the same
views and tabulated it. Theredfter, it was followed by the preparations for and the writing of the Draft Condtitution.

After writing the Draft Condtitution and the Report, the Commisson aso disseminated the same to the people of Kenya. The
reason was to ensure that Kenyans understood and got to see what they had presented to the Commissioners and dso enhance
understanding and appreciation by Kenyans on content, implication of the Review and encourage public debate leading to the
Nationa Conditutional Conference.

Then the Nationa Conditutiona Conference. This is where now there was mgor debate by Deegates from dl over the
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country representing various organizations, representing Didricts and Political Parties. This was the find stage as per that
particular time, of the National Congtitutiond Conference, that is Bomas 111 saw a section of Government and Delegates dlied
to it walk out on the 15" March 2004, the day the Draft Condtitution was findly adopted by the Conference. Among other
factors, the walk out is thought to have occasioned by divergence of opinions and decisions among other isues

1 The dructure of the nationd executive and the proposed system of power sharing between the President
and the Prime Miniger;

2. Devolution of power; and

3. The trangtiond provisons.

This was precipitated by the fact that the Conference was polarized and divided on ethnic, Politica Party interest and on
reigious grounds. | think most of the Delegates, | think mogt of the Delegates, | know we have Delegates here, most of you
who were there must have seen this' This rendered consensus building initidtives futile. This issue have continued to bog down

the Process and ill dog consensus-building initigtives to date.

On 15" of March 2004, the Nationd Conditutiond Conference adopted the Draft Conditution of Kenya Bill 2004 in
accordance to Section 27(1)(b) of the Kenya Conditution of Kenya Review Act, we have a Review Act in our folders if you
could kindly look &t it theresfter.

Pursuant to Section 28 of the same Act, the Commisson was required to prepare and submit the Find Report and the Draft Bill
to the Attorney Generd for presentation to the Nationa Assembly. The Attorney Generd was required under Section 2(3),
within seven days of receipt of the Draft Bill to publish the same in the form of aBill to dter the Condtitution.

At the expiry of a period of seven days after the publication of the Bill to dter the Condtitution, Section 28(4) required the
Attorney Generd to table the same together with the Find Report of the Commisson before the Nationd Assembly for
enactment within seven days but this never so the light and so theresfter as | said earlier we had post-National Congtitutiona
Conference problems.

This steps towards the completion of the Review Process where however--

Com. Mohammed Swazuri: Madam Speaker, can you summarize plesse.

Com. Alice Yano: | an dmog, thank you. However thrown into disarray because of the series of Court Cases including--
Most of us — | may not even want to read through — are aware of :



- Thefamous Timothy Njoya Case; then

- Njuguna Michad Kung'u, Gacuru was Karenge Casg;
- TheMartin Shikuku Case; and

- Peter Mwdimu Miwavs Attorney Generd.

It is of interest that | get to look at the Njoya Case because this is what for a long long time, even to date is guiding what is
heppening in the Review. In the Njoya Case, Orders were sought among other things that Section 28(4) of the Review Act
which provides for the procedures for tabling by the Attorney Generd of the Draft Bill and its enactment by Parliament was
unconditutiondl. Parliament could not usurp the people’s sovereign right to replace their Conditution and Orders were dso
sought that every person in Kenya had a right to review the Conditution and that these rights included the right to retify
Condtitution in Referendum.

The Naivasha Taks, Abida Ali looked at it so | would skip that one, then the Commisson’s Fnd Report, we have the
Commissons Find Report, it is a very huge Report, we are just waiting for it to be published. It has five mgor parts deding
with the following:-

- Part One consgs of two introductory Chapters which records the stages of the negatiations that |ead
to the establishment of the Condtitution of Kenya Review Commission.

- Pat Two congsts of four Chapters which discusses the Countries Conditutionad development
induding the pre-independence phase, conditutiond changes since independence, pressure for
condiitutiond review, itslegidative framework and the conduct of the reform process.

- Part Three forms two thirds of the Report which is on the views — | had dready talked about it —from
the people and the Commission’ s recommendation on the same.

- Part Four conggts of eight Chapters and is on the Nationd Condtitutiond Conference. It includes the
mandate of the Commisson in convening and managing the National Condtitutional Conference and
dl that appertains thereto.

- Part Five provides a brief description of events after the Nationa Congtitutiond Conference which the
Commisson believes to be issues of public interest and should be recorded as part of the Condtitution
meking process.

Ladies and Gentlemen, | would encourage you to redly have alook at the Report onceitisout. Part of the Process dso deals
with the current galemate as Abida Ali looked a and in concluson, to make the Chairperson of the sesson happy, is that the
Commisson is please with the way the people responded to the chance to participate in the Review, it is grateful to them for the
support they have dways given to it and which has enabled the Commisson to overcome severa hurdies and to resist attempts
to deral the Process. We bdieve that the Process so far has been very vaduable, we have dways considered thet the Review is
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more than merdly agreeing on the terms of the new Condlitution. It is about sdf discovery and identity, it gives voice to the
people and to &firm thelr sovereignty and to provides and opportunity for reflection on our nationd and condtitutiona history.

The Process provides a chance for the people to audit our State and Government, the firg truly popular assessment of the
record of present and past adminigrations and permits us to discover how the ordinary the person defines what it is to be a
Kenyan and to articulate their Sngular and multiple identities. The Review regffirms our commitment to a united Kenya and to
resolve to find a framework for the co-existence of communities and to agree on and strengthen nationd vaues and gods. The
people now have the forum to find, together, the devices to redize our collective vison of a caring, humane and justice society.
These aspects are particularly important when a State istrying to transform itsdf into a Nation. The function of a Conditution is
not merely to provide a framework for society but to bring into being or consolidate society itsdf.

We bdieve that the Process for the Review has been critical to the success of these objectives. Despite uncertainties, the
achievement of the Condtitution itsdf an extraordinary achievement. It profoundly reflects the fundamenta democratic vaues of
conditutiondism, rule of law, protection of rights and ditizen participation. Perhaps equdly important is the way in which the
Congitutional document has been developed The Process of writing it reflected the same vaues, the engagement of the people
a every dsage of the Process ahs ensured a powerful legitimecy for the Draft Conditution and that helps ensure that its
fundamentd vaues will have strong society roots.

Reeching out through the Media, opening the Process to inputs from across society and going out across the lengths and breasts
of the country for face to face interactions with communities, the Condtitutiona Review Commission reinvigorated avil society in
away tha no other process or body in recent times has done. The Draft Conditution 2004 therefore represents the collective
wisdom of the Kenyan people and has been arrived & in atime of peace. It has succinctly laid the foundations of your State; it
isnow for you to see it operationdize and passed on to posterity.

Fndly, writing a Condtitution is only one of the many tasks that face a democratic country. It is no guarantee, in itsdf, of a
democratic future but it is a crucid building block for that future. Thank you very much, Chair. (Clapping).

Com. Mohammed Swvazuri: Thank you very much. | had given her 20 minutes so she overshot by 10 minutes thet is why |
was getting impatient. Thank you very much, for that. Now, this Report of the Commissonisin 9x volumes. We have printed
| think four, the volume | that is being printed | think contains four parts, we have two parts which are dill being findized. One
is caled the Voices of the People, we have collected dl the voices of the people, what people said on particular issues. We
have discerned them and put them in segments, there is a report on that, it is caled volume VI and then there is part two of
Method of Work what she has referred to, how we undertook the Process from the beginning up to the end. One part is ready
the other part will aso come dong with the Volume VI.
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Thank you very much. Now, before Com. Adede takes us through, we have another Commissoner who has arrived, Ibrahim
Lethome, please stand up o that the participants can see you. That is lbrahim Lethome, he is dso a Commissoner.  Now,
Prof. Adede is now going to take us through the Bomas Draft, highlights of the Bomeas Draft. Where is he?

(Inaudible comments at the “High” Table).

Com. Mohammed Swvazuri: Okay, there is dso Sdlome Muiga, sheis seated, one, two, three, four rows, at the edge there,
adso a Commissoner. Now, Prof. Adede, | have given you 15 minutes but you have said you are going to do it in 10 minutes.
He did it last month when we had the Digtrict Coordinators so | am sure he will highlight in a shorter time. Thank you.

Com. Andronico Adede:  Thank you, Chairman and the Chairperson of the Commission, disinguished Delegates, fdlow
Commissioners. Two weeks in the United States, somebody adminisered a question given to Chief Executives of magor
companies and 4 graders to test the thinking process. They are four connected questions | would like to test you this morning,
the firg question was how do you put a giraffe into a refrigerator. (Laughter).  How do you put a giraffe in a refrigerator?
The question to the Chief Executives of companies and 4" graders in the country. | will give you the answer then you can teke
the second question yoursdf. 'Y ou open the door of the refrigerator and you put the giraffe in, nothing complicated. Do not talk
about the sze of the refrigerator, how large the giraffe is, it is how do you put it in there? (Laughter). The answer is open the
door and put in the giraffe, thet is the answer and the 4 grader did very wel. (Laughter).

The second question. How do you put an eephant in thet refrigerator?

(Inaudible comments on the floor).

Com. Andronico Adede: Close, vary close. You open the refrigerator, you take the giraffe out and then you put in the
elephant. (Laughter).

Third one. The Lion King has cdled an dl night party in which he invites dl the animas, the mammas and every creature to
attend the whole night, al animas go, which one did not attend?

(Inaudible comments on the floor).

Com. Andronico Adede: You are now getting it. The dephant did not attend because he is dill in the refrigerator!
(Laughter). Thet is why the ephant did not attend. The last one, Onyango livesin the city near a river and across they are
relatives and there isariver which isfull of crocodiles and he aways has problems getting across because he cannot swims, if
he swims the crocodile will eat him, this evening, what will Onyango do?
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(Inaudible comments on the floor).

Com. Andronico Adede:  Hewill not go across?

(Inaudible comments on the floor).

Com. Andronico Adede: | thought you are getting what--

(Inaudible comments on the floor).

Com. Andronico Adede:  No, no, no. Onyango will just walk across, dl the animds are in the party at the Lions house.

(Laughter). So, let me speak to you for 10 minutes | would just like to speak to you for a few minutes on the highlights of

the Condtitution as ?

Com. Zein Abubakar: They are recording.

Com. CharlesMaranga: The Pressisrecording.

Com. Andronico Adede:  The Pressisrecording?

Com. CharlesMaranga: Yesh.

Com. Andronico Adede:  In the exam | was told the 4" graders scored very highly, those Chief Executives became
complicated and did not even answer any question correctly.

Dear colleagues, we have just heard a summary of the process under which this country went to get its Conditution at
Independence, the one that we have now patched up so many times that we got tired of it and we decided that we needed a
new one. The one you have in your Paper, the Draft Condtitution which came out of Bomas is one that is marked different from
the one that was given to us a Lancaster House written by those who are concerned with transferring power and nothing to
refer to ourselves and our culture. So the fird thing we did as Kenyans was to assert our rights to take part in the actud
process of Drafting the Condtitution to govern our life and that is what we did and has just been explained by the previous

speakers.

There are afew things that digtinguish the Draft in front of you with that one which we now do not even want to look at because
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it did something which we do not like, namdy, the Kenyans decided to have an inspiration, a Chapter that lays down the
reasons why we wanted to have a new Condtitution so unlike other Condtitutions or unlike a few of them, we have a Preamble
of the Condtitution that you have before you and in this Preamble, ligen to what we say, something which was missng in the
other one. “We Kenyans, proud of our ethnic, cultural and religious diversity...” We refer to our culture in the
Condtitution. Something which we have never done before.  In America, a child grows up merdy knowing that mum and dad
do not go to hisher room and begin rummaging through her drawers without her permisson and they do not have to go to
school to learn Gridtle againg Connecticut are Condtitutional Law to your right, that is their culture, they grew up like that.
Wha culture do we have? So the fact that you are able to refer to our culture in the Conditution is very important and way up
as the Preamble but we did not just speak about refer to it, we have a whole Chapter on Culture, Chapter Five, where we
uggest a lot of things induding, “The Culture of promoting understanding, tolerance and appreciation of diversity”,
25(2).

“The culture of promoting development of all forms of education and equal opportunity for individuals to attain
highest possible standards of education and maintain an education policy that enhances culture and cultural values to
enable the people to develop strong morals, ethical and spiritual foundations’. This is the culture we now want to
cdculate , itis inthe Conditution. | am going to give you afew thingswhich | cdl Little Known Facts that add to a lot so that
you remember, | think it is somewhere in the Condtitution, somebody told me, let me just look. We now have a culture of
promating this.

Now, another problem which we wanted to focus, we are the sovereign individud Kenyan citizens. The sovereign belongs to
the people of Kenya and what do we do with that? We as sovereign determine the form of Government of our country. That is
part of what we would want to determine, the Government of our country in the preamble. And what did we decide? We
decided that our country is a Republic founded in principles of good governance, through multi-party democracy, participatory
governance, trangparency and accountability, separation and devolution of power, respect for humen rights and fundamentd
freedoms and the rule of Law. Thisiswhat Kenya is according to the Draft Condtitution, know your Condtitution.

Now what do we do with this? How do we implement dl these requirements of transparency, accountability, good governance
and | can tdl you that dl Chapters and a few key Artides in this Conditution address these issues. The text is avallable in the
internet, it has been read dl over the world and people say that thisis the best and most modern Condtitution ever produced for
Africaanywhere. They are just flabbergasted why we do not warnt it.

Ladies and Gentlemen, Wanjiku did not ask that precisay we create the position of Prime Miniger, no. Wanjiku was merdy
tired of having power being concentrated in the hands of one person and that it should be digtributed and that is what the
Commisson did with their Draft. They did not take the power from one person and give it to somebody else, no. We tried to
digtribute, therefore we established a form of Government that distributed the power between the Executive, the Legidature and
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the Judiciary and now the Commissions as you will see.

Let metdl you, that person caled the President now as cdled in this Congtitution, he receives a Bill, he looks at it, he does not
likeit, he returnsit to the Parliament with comments, “make changes’ or if he likesiit, he Sgnsit and that Bill will suffer unlessthe
Presdent assentsto it. That person dtting in the State House now according to this Condtitution, he is the man who chairs the
Nationa Security Council that protects our country. Ministers, everybody sits there and he can cdl the Prime Minigter anytime
tdling him, “mysdf | see a lot of complaints about this country, whet is going on? The people are arguing that there cars are
being towed everywhere, you are messng up the name our country.” The Presdent isin charge of our internationa obligations
S0 as to make sure that we do not have abad name.  He has the power to address the Parliament anytime of the day in good
westher or bad if he so wishes. Isthis a ceremonid President?

That Prime Minister who is supposed to be dl powerful plus his Cabinet, he dts down, he makes decisions, do you know that
the decisons of the Cabinet means nothing until the President Sgns them? It is there in the Condtitution, look at it. Certainly,
the day to day running of the Government is the Prime Minigter and his Cabinet, chosen from Members of Parliament, voted by
you but the Prime Minister has his work with his colleagues. There is no problem, there is no question of two centres of
powers, it isthe divison of power, with the Presdent doing his part and the Prime Miniger doing his part.

Certanly, we had our Kenyan module not the Tanzania module, not the French module, not the American module and the
difference is, what power does the President have over firing the Prime Miniger?  In fact the President can fire the Prime
Miniger for any reason, he does not like histies, or the kind of suits he wears, or may be they are fighting over some friendship,
(laughter) hejust fireshim. In our case we said, yes the Presdent can gppoint the Prime Minister but the Prime Minister can
only be sacked under vote of No Confidence by his peers, his colleaguesin the Parliament that is checks and balances.

Would it not be nice to have a President whom if he misbehaves or he violates the Condtitution you can impeach him? Do you
not like that? We have that in the Condtitution. Now our President can be impeech for violaing the Condtitution or behaving in
agrody dishonest way. And for that, if we need the impeachment, do not run away from it, we need two Chambers. Thét is
why we have a Senate and a House, in the process, Article 164, the House brings the case, the Senate ligens and decides.
Without the two Chambers, that thing you want cannot operate and that iswhy it operates elsewhere.

Why would Josephine a High School Teacher in (?) take abus, come dl the way to Nairobi, jus to find
out why her chequeis not in her bank, that ought to be done where? Locdly. |sthat not Devolution?

Response:  Yes.

Com. Andronico Adede:  Why should the people of Gichugu be told whet to do instead of deciding whether they need a hot
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sove, a new Police Station or a school? |s that not Devolution?

Response: Yes

Com. Andronico Adede:  The process of dlowing the centre of decisions to go back very close to where you individuds can
take part in making them because it touches of your life ingtead of being made at the centre.

Right now the President can gppoint anybody at any time, his cousin, because Josephine has been doing Economics becomes
the Miniger of Finance. His brother-in-law who is a Lawyer can make the Attorney Generd, this happens, tha is what
Kennedy did. In our Conditution it says that now such gppointments must be what? Mugt be vetted by the Nationd
Asambly. We need transparency, remember those things thet is what we said we wanted.

We have our National Goals, another important issue that distinguishes this Congtitution with the rest and in the Nationd Goals
we have a lot of interesting and important issues capturing the essence.  Some of them fortify our concern with having a
Government which relies on respect of humean rights and fundamental freedoms.

Our Bill of Rights is eesily the best, the mogt exhaudtive and the clearest. You can dam that it is too much detailed but we
needed dl those. Forget about the well known Politica Civil Rights, lets go to the new ones, the third generation ones which
are numerated from Article 63 to 64, the Right to House, the Right to Water and dl that, which are now part-- Housing, food,
water, sanitation, environment, these are the Rights that are now contained in our Congdtitution that were never seen in the other
Condtitution.

| do not have to reach to you as women, the Condtitution, Article 37 for example which provides that “women and men have
the right to equal treatment including the right to equal opportunities in political, economic, cultural and social
activities’. That one you know, but how do we implement that? Do we not want a chance where we have a sysem that we
can have more specific ways of ensuring representation of women in our Government structure? Yeswe do. And how did we
try to do it? By cregting a Second Chamber, the Senate to which the eection of the women are such and such a way that we
increase their capacity to be part of the decison-makers, we need the Second Chamber for dso that purpose and they will
represent Regions and therefore another feather in the cup of Devolution System, we need that.

And if we had a culture of promating respect for the disadvantaged and the vulnerable members of society, those who are
cdled margindized. Would it not be nice if we are told who they are ingtead of just taking generdly the margindized group.
Who are they? The Condtitution tdls you, look at Article 124(a), it will tdl you examples or who the margindized groups are
and how they are expected to find tharr way into Parliament so that they take part in fashioning the law that is going to govern
thar life with the rest.
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Land If you are interested in Land Issues, | will refer you to Article 77 which merdy says that, “Land is Kenya’'s primary
resource and the basis of livelihood for the people and shall be held, used and managed in a manner which is equitable,
efficient, productive and sustainable”. Those foreigners who own land under Leases that are nine hundred and ninety nine
years, are there somelikethat? Yes. No longer dlowed, Artide 83 says that, “A person who is not a citizen may hold or
use land on the basis of a leaseholds tenure only, and such a lease however granted, shall not exceed ninety-nine

years.” But before that there are those who have how many? Nine hundred and ninety nine years | am told--

A Commissioner: Nine thousand.

Com. Andronico Adede:  Nine thousand, | am told. We taked about the need to have transparency and to have a

Government which is accountable. The system we have produced is to have a number of Commissions that do specific tasks
and if you read Article 288, you will find that the Commissions collectively must:

@ protect the sovereignty of the people, we are the sovereign;
(b) secure observance by all State Organs of the Democratic Principles and values; and ligen to this
(© ensure the maintenance of congtitutionality, by insulating essential democratic functions from improper

influences, manipulation or interference.
We do not need a sysem which is eadly influenced or manipulated and we have made sure that we have ceased of
Conditutiond Commissions that ensure in their areas of activity that thisis done.

Little Known Facts that add to a lot is my message so that you can remember, it is somewhere in the Condtitution, they have
covered everything, ether in the Bible or in the Koran, or in the Conditution, the Kenyans will now be able to say that this
document which has so many hidden postive things, which we are being prevented to focus because of the debate on the
Executive and the (?) of the Prime Miniger and the Presdent. By the way, when the Commission suggested this
formulainitsfirg Draft, even suggesting thet the Cabinet be chosen outside of the Parliament but creeting a podtion of a Prime
Miniger to ded with the day to day running of the afairs of the Government, it was not aware of who was going to be the
Prime Miniger! We never assgned to any particular person, it is only after that tha the people, the Politicians assgned the
name, we did not. And now if | stand here before you and tdl you objectively that the idea was to digtribute — and we tried —
the Kenyan module, it is because | am supporting a position of Prime Minger and guess what? | anan OHMS.

(Inaudible comments on the floor).

Com. Andronico Adede: Not On Her Maesty’s Service, but Onyango Hana Meno Stal (Laughter). | am finishing,
because | think you will like it. If you come to Westlands and you find a Policeman waking and you say, “please can | take
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matatu number 118 or number 119 to go to Peponi”, and he answers you, instead of somebody you run away from because
you think heis going to arrest you. Our Condtitution want to have the Police to perform part of their service. You can even ask
him/her whether there is a store here where you can buy uniform for your children because you are new and you do not want to
go into town, so we now have our Police Service and not a Police Force as we had it before.  There are so many good things
inwhich-- They are aready trying to use it, you saw that there is a neighbourhood Police and dl this, dl those ideas are here,
why do you not take the Condtitution and apply it insteed of piecemed gpplication of the document with you.  Whether you like
it or not Bomas was the best attended gethering containing a cross section of people of Kenya, the like. You just have to
repeat to follow the footsteps but do not be fooled, it was representative, dl of us were there, we saw the Process, we
produced a document in which there are alot of little things that are good for us and which we should have.

In environment, apart from generdly making sure that environment is protected, now the Conditution gives you a right as a
person, if you see part of the environment being damaged, you can petition the Government and take the matter to court, a right
of individud to protect the environment, we never had that before. 1 can go on but | mus stop here, these are some of the Little
Known Facts about our Conditution that add to alot. | thank you. (Clapping).

Com. Mohammed Swazuri: Thank you, Onyango ambaye hana meno stal (Laughter). Lakini huyu hana saba. Thank
you very much. He is dways a teacher, he has a way of communicaing his message across. | think we have now seen the
highlights, you have the Draft with you so you can now go to the details of finding out where they are. Now, | will have to hand
over this chairmanship to Com. Maranga for your reactions, but before | do that | have another Commissioner who has arrived,
Com. Nancy Baraza, please stand up. Nancy Baraza, she is a Commissioner, thank you and | aso recognize the presence of
Hon. Addina Mwau, Member of Parliament, seated just right in front of me here, please, if you can rase your hand
Mheshimiwa, thank you very much. Dr. Maranga.

SESSION 1

SESSION CHAIR : Com. Charles Maranga
PRESENTER : Com. Charles Maranga
TOPIC : Plenary Discussions

Com. Charles Maranga: Thank you, Ladiesand | would aso like to take this opportunity to say thank you for coming but
then before we gtart, | want to tdl you that we are going to have a pandigt of about three Commissioners and maybe at that
time maybe other Commissonerswill join in but then | think the key ones are the Chairperson of the Commisson who gave us
the keynote address and | think we expect responses from the audience. Let me dso recognize or acknowledge the presence
of Hon. Esther Keino, we have dso Hon. Prof. Kamar, please, can you up you hands so that members can see you? These are

Honourable Members of Parliament, Hon. Kamar, Hon. Dr. Keino. Okay, thank you.
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Now, there are four issues you are going to respond to. You are going to respond to the keynote address which was given by
the Chairperson of the Commisson and a number of issues came out. One of it isthe Review Act as amended, two, there are a
number of Contentious Issues which have been identified by the Parliamentary Select Committee, then the other issue is the
issue of Civic Education during the Nationad Referendum and the other issue you need to respond to is the salemate so | think

members of the Plenary you are free to comment on those issues.

The other thing you need to respond to is the highlights of the Commisson’s Report, a Paper which was presented by Com.
Y ano, then you aso need to respond to the highlights which were presented by OHMS, | think you know him, Onyango Hana
Meno Sta, or popularly known as Dr. Andronico Adede. Thank you, my brother, | hope on avery light note, | think these are
some of the issues which you will seek darification. A number of them might not have answers from us as Commissioners buit |
think we dso need a way forward, we need how to move forward and | think on that note, | am going to take severd hands
and then-- May be it will be good if you direct your question to a specific presenter then we can be able to ask them to
respond and | am being reminded by the earlier Chairperson of the Sesson that once you are given a chance, please give us
your name and a least greet us before you ask your question. | can dso recognize the Chairperson of the NGO Coundil is
here, Orie, karibu. Thank you, very much. Now | want to see people who want to speak and let me see the hands up and
then | will be able to pin-point, thank you.

| am Sarting from my right hand side, then this section then | will move to thisside. Okay, let me see from thissde. Number 1,
number 2, number 3, number 4 so can we take those four first. Thank you. Number 1 you identify yoursef.

Margaret Nyathogora: My names are Margaret Nyathogora, a former Didrict Delegate from Nyeri and mine is a kind of a
homework, | am not going to direct it to any Commissioner but | want you to ligen to it and think about it. \We went to Bomeas,
mandated by the Wanjiku, Atieno and Chebet and we did what they wanted, but later on, things changed that | do not think
that whether they are aware of what is happening, | do not think that what they wanted is going to be, it seems as if they have
been denied their rights by the way we are seeing things hgppening. The questions | have and | want you to answer it just within
yoursdlf, do you now whet is happening to Parliament? Is this divion going to affect Wanjiku? Are you aware that our
leaders, some of them do not like to hear anything like Affirmative Action, does the waking out of some Parliamentarians going
to affect the women gains? What are going to do? The answer is smple, who will be blamed by Wanjiku? Isit our leaders?
Is it the CKRC? Didrict Women or Women Organizations? Ladies and Gentlemen, it is a high time we woke up. The
Community | belong to believes that if you want to fight hard, you have to use your hands at the same time you use your back.
It is high time we woke up and fought with our hands and the back so that the Wanjiku and the Chebet will get what they
want they want. It is high time we showed these leaders that Wanjiku wanted something and she said. So what do we do?
CKRC Commissoners, wake up, Didrict Delegates, let us wake up, Civil Society, let us wake up. Go to the ground, let
Wanjiku know what is happening and then she may assst usin fighting back and get what we wanted, thank you very much.
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Com. CharlesMaranga: Thank you, the next Speaker, number 2.

Dr. Priscilla Cherop: My name is Dr. Prisdilla Cherop from Uasin Gishu Didrict and my question is to my dear friend, the
Commissoner who has just spoken now that is Adede. That the Bomas Draft or whatever was passed in Bomas, my question
is that why should we just come here as women today and bring our attention to the people of this Country? We are the
mothers and we are the sufferers in this country and our Excdlency the President is gtting in State House forgetting thet it is
women who actudly worked hard to bring him to State House and we kicked the former President Moi because he delayed in
passng the Conditution in the right time. So my case is that we would like to say that the Bomas Draft, if it was wel
represented by dl Kenyans, what is the use of going back to the country to have those people bring the same thing again and
they are not going to consider us the people of Kenya.

If like yesterday in the News, Mheshimiwa for Kabete, Muite, he said that those people who had pulled out from the
Committee of the Conditutiond Review in Parliament were the minority, Moi became the Presdent of this country from the
minority tribe and he ruled for 24 years, we do not want to compare any of this nonsense which is hgppening today here. | just
came here purposdly to tdl you the truth that we are going to follow the Bomas and the women will benefit out of that otherwise
here we are baing cheated (clapping). | Cherop have been used in this Government during Kenyatta' s time, Moi’ stime and
Kibaki today. And you said the other day-- Another man in Parliament told me, “I Cherop have been used in this Government
during Kenyatta’ stime, Moi’ stime and Kibaki today. And you sad the other day-- Another man in Parliament told me, “You
women are usdess plus Lucy Kibeki”, | said, “I am not Lucy Kibaki, | am ClIr. Cherop from Kamakut Location...”--

Com. Charles Maranga: Uh, please Cherop--

Dr. Priscilla Cherop:  Just aminute, do not tdl me, | am awoman and if it is bad news we want to be women and we want
usto be give dso for 50% of the women in Parliament. Thank you.

Com. Charles Maranga: Thank you, very much honourable members. | was going to request that we become polite
especidly members who we are mentioning by name are not here, it becomes a problem. Please, we are asking and requesting
that restrain yoursalves, put the question very dearly to us, in fact, you will gain much more when you are very avil and you do
not mention names, please, thank you. Now, number 3, who is number 3? Okay, number 3 is Kwomboka then number 4, you
will be number 5.

Ms. Kwomboka: Thank you very much. My name is Kwomboka, | am a Human Rights Activities, | was in Bomas amost
every day and | know what went on there. Now, the Process as it is now, it has reached a very citicd stage. What is
happening in Parliament will affect its credibility. The Commissoners of CKRC, you are wonderful, you produced a document
which is very beautiful, which shocked the whole world. Your work suffers from an ement of recognition, an dement of
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gppreciation, an dement of respect. Your work is beautiful, yeah, who appreciatesit? | do. | give you the respect, you did a
wonderful job but how do we protect the job you did in Bomas? We adopted that Congtitution without having the view that we
were going again to go to a Referendum, no, we did not know, we adopted it in good fath. A day before we adopted it,
Karenge came to 680 Hotel, some of us ladies, we were coming from Bomas and we dropped out and Karenge parked his
pick-up there and he was looking & us laughing. The moative for his going to court with Njoya, the motive it has never been
known. Many people speculate, the court case was for ddaying tactics, ddaying. We do not know the mative in Njoya's

case. Aswe are seated here, we did not expect to St here again.

Before | came into the hdl, | read a newspaper, the new Chairman of the Law Society said something like now Parliament is
now entrenched to handle the Process, | want to ask you this question, before you Commissoners were looking for
entrenchment of your work, the Commissoners work, to give you in my view independence, independence to continue the
work and you give us the Conditution. The Congiitutiona Review Act which was passed recently, did it entrench CKRC work

or it entrenched Parliament, can you please explain to us.

Com. Charles Maranga: Thank you, thank you Kwomboka. Let me say this, please members, | am only giving you one
minute, please do not give us a background, ask draght questions, | have been trying to be nice but | think as mothers and
ladies, be gentle, one minute maximum, now number 4 and then number 5, then the lady in green will be number 6, the firs row,
you will be number 6 then Orie you will be number 7 so you hold on, number 4, proceed.

Rita Katamu: Thank you, my names are Rita Katamu, Didrict Delegate, ButereMumias. Now, my fears, | am sorry | will
dart with the fears of Section 27(2), | an worried whether the Draft that we came up with from Bomas after now that Section
having being repealed, if it is the same Dréft that is going to be given out on Civic Education because there might be confusion
and something ese might be given out on Civic Education and the Referendum might come out on what we did not expect,
therefore | request the Commission to be very keen especidly during Civic Education.

Com. CharlesMaranga: Thank you very much.

Rita Katamu: Oh, there is something, just one, | will spend just 30 seconds. The rush on Bomas or whatever the
Commissoners said, the Chairperson said that there was a last minute rush in Bomas. | do not think that can affect the Draft
because the rush was not there, after dl we had debated in our groups and what came out was exactly wha we had agreed to
do. Now on the Media, thereisafear on that Media because dready information being sold around is actudly pushing ahead
aparticular agenda, we would wish Media to be farr or we do without it. (Clapping).

Now ladtly, probably the Commisson--
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Com. Charles Maranga: Wind up, wind up.

Rita Katamu: --Sir, should quicken and complete the report. | am sorry to wonder why the two Chapters have not been
completed after a whole year we gave you. Can you complete the Report and disseminate the Report so that everybody is
aware of the Report before the Civic Education. Thank you very much.

Com. CharlesMaranga: Thank you. Let metdl you that there is no serious outstanding work. Number 5.

Prof. Kuret Suda:  Thank you Mr. Charman. My name is Prof. Kuret Suda from the Universty of Nairobi and dso a
member of the Nationa Commisson on Gender and Development. Three very quick points, one, | would like to ask Dr.
Andronico Adede to tdl us the mord story between the giraffe, the dephant and Onyango in rdation to the highlights of the
Condtitution, I missed the link there and | think some of the participants o did.

The second point is the paradox, the paradox namdy that the Draft Conditution has a Preamble which highlights the role of
Culture and sees Culture as something thet redly promotes peace. Paradoxicaly, the whole Process is riddied with conflict.
Part of the problem why thisthing is hed hostage and probably why we are not going anywhere is because the women have not
been given ther role as peace builders. (Clapping). They are peace builders smply because of their traditiond roles and dso
because they hold hdf the sky, they are more than 50% of the national population but if you look at the (? that
has been going on, you hardly see the women negotiating so this consensus building, | do not know who is involved but
whoever is involved, we are getting nowhere so please can we establish an inditutionad mechanism to bring women as the
negotiatorsin consensus and peace building because that is what is going to give usaway forward. The men have been doing
it, the ones who are waking out are the men, | have not seen any women waking out of this Process. (Clapping).

Com. Charles Maranga: Thank you very much, Professor. | think I now want to have 6 and 7 asking their questions then |
can ask the pandigts to respond then | will take another round.

Cecilia Nganga: Good momning. My names are Cecilia Nganga, | am with the Women’s Consensus Group, now, mine is
just a comment and an appeal from my fdlow women from what | have observed and | am borrowing these words from the
Chairperson, Abida Ali, | think time and time again | have heard her comment that we are responsible for giving oursalves the
Condtitution and not the President or Politicians. It isfor us to reach out to these Politicians to ensure that the Process comes to
an end therefore we cannot afford to point fingers a each other, hence the need to build consensus amongst oursdves as

women. It isimperative that we have the right or correct spirit in carrying this Process in that case.

Com. Charles Maranga: Thank you, number 7.

Mrs. Orie Rogo: Thank you very much, Chair and members--
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Com. CharlesMaranga: Just aminute, | think no. 6 was the onein green, you took her chance but it is okay, take number 7

now, you are 8. Please Chairperson of NGO Council.

Amina Zuberi: 1 am Amina Zuberi from Mombasa representing Kenya Women Political Caucus and a Digtrict Delegete for the
Review Process. Ligening to dl the speakers here, it is emerging to me that the most contentious issue is the enactment of the
amendment Bill on contentious issues to be discussed by the Parliamentarians. 1 am saying this because CKRC collected views
from wananchi, they were entrenched in the Draft Bill and what now | bdieve is to be done is to take the Draft Bill back to
wananchi for them to ensure whether what they have asked for is entrenched in the Bill and then it is the wananchi to decide or
to identify the contentious issues in the Draft Bill so that it can be enacted in the Paliament. So what | fed is that the
Parliamentarians should wait for wananchi to identify the contentious issues and then they can enact the Bill to make it a
Condtitution because by doing this, it is contradiction with the Preamble as our Commissioner has said. It says that we let
wananchi decide for themsdlves, now if we are going to give this chance to Parliamentarians to identify the contentious issues,
what is the mwananchi’ s rolein this Congtitution because we are the ones who said we want ab,c,d. Now, if a b, c, d is not
inthe Draft Bill, then it iswe to say, “Thisthing is not there and this thing is contentious’ so we fed this Process should be taken
back to wananchi to decide and we have log fath in the Parliamentarians, seaeing the divisons which they are credting, ther
politicd ambitions have redly log fath in us so we fed we have no fath in the Parliamentarians to take this action. Thank you.

Com. Charles Maranga: Thank you very much. Orie.

Mrs. Orie Rogo-Manduli:  Thank you very much, Chair of the Sesson. | want to thank the Chair of the Commisson and
her Commissioners. Firg of dl ladies, this is our day and | do not know if you have recognized the fact that Chair of the
Commisson is now awomean and that in itsdf is something to rejoice about. (Clapping). | did not hear a big clap can we give
her abig one? (Clapping). Now only isthis Chair awoman but she has done very well, we are very proud of her and | think
that redly for us women thisis the time now when we can hope that this country will be given a Congtitution because we have a
womean on the Chair and we know that women are dways extremely directed and they do not take any nonsense. Thisis the
time, this did not happen by accident, God arranged it and we are going to make use of this Woman Chair on the char at the
moment.

| want to remind you that during the time of Bomas, | represented a Political Party, Ford People and that actudly of the nearly
50 Politica Parties, we had only two women representing Political Parties and one thing that you can be sure of is that the two
of us made a big difference. We did not just St there, but we made a difference within the Politicadl Party category and a
Bomas generdly we made a big difference.

Now, whet | am saying isthat-- And why | brought in the fact that we have a mama in the Chair now, this is a time when we

35



are going to cut out and remove the rubbish, remove the nonsense. A woman removes the nonsense if a med is to be put on
the table, it does not matter that the sdt there, it does not matter there is no cooking ail, it does not matter theat people are
hauling outside, she puts a med on the table. We want a Congtitution, Chairlady, with your very, very wonderful Committee
that has given you support. | want to thank your Committee for stlanding behind you and giving you the total support that they
have given you, we can tdl it, we can fed it, we know outsde there, we monitor everything but | want them now to turn behind
you and give us a Condtitution, cut dl off the flack.

Fra of dl | want to ask you, how did you even dlow-- All of you | look a you and you are very brilliant Commissioners, very
brilliant people in your own, even in your everyday life before you became Commissoners which is why you became
Commissioners. How did you dlow the Parliamentary Select Committee to take control of these documents?

Response: Yed (Clapping).

Mrs. Orie Rogo-Manduli: How? And with our bustling, can you take it back now! | do not even know how the Ruto’s of
this world who never quite know where they are, which sde their bread is buttered--

Com. Charles Maranga: Umm, out of order--

Mrs. Orie Rogo-Manduli: --1 know heisnot here, Madam--

Com. Charles Maranga: --out of order.

Mrs. Orie Rogo-Manduli: Al right, but he has heard, amesikia. (Laughter). How did that man take control? One week
he says this, the next day he says that and you dlow it We are mandating you as the women of this country and they are
people who suffer or who suffered from this, if you like lesky and faulty Condtitution, we are mandaing you to take control,
yed Take control (clapping), and give usthe Congtitution--

Com. CharlesMaranga: Thank you.

Mrs. Orie Rogo-Manduli: Cut off Parliament, | am asking you even to cut off the President and the Vice President and dl
the Parliamentarians, we are not making this Condtitution for the President, he is President today, tomorrow he will not be
President, cut off dl those who want to be Prime Miniger (clapping), we do not even know eventudly who will be the Prime
Miniger and why can’t awoman or any woman out here be Prime Miniger when the time comes if that pogtion is there?

(Clapping). What we are saying is chukuwa, chukuwa with our authority, chukuwa with our blessngs, chukuwa with our
backing.
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You know very well thet | am adso a member of the Bomas Katiba Watch and that the Bomas Katiba Watch has been I€ft to
pater out, | am asking the women of this netion to take part and get themsdlves involved in the Bomas Katiba Watch work and
let us move this thing forward, we have confidence in you, you have what it takes, do not look left, do not look right, look
forward. Higtory will judge you very harshly, these MPs are MPs today, tomorrow they are not MPs, this Presdent is
President today, tomorrow heis not President (clapping), but you will remain in the anions of history and in the history books
of Kenya as having been the Commissioners who failed Kenyansiif you do not give us the Congtitution.

Com. CharlesMaranga: Thank you.

Mrs. Orie Rogo-Manduli: Take charge! (Clapping).

Com. Charles Maranga: Thank you.

Mrs. Orie Rogo-Manduli: Give us a Conditution.

Com. Charles Maranga: Thank you, thank you.

Mrs. Orie Rogo-Manduli: Thank you very much indeed.

Com. Charles Maranga: Thank you very much. | now want to ask the pandidgts, led by the Chairperson of the Commisson,
Abida Ali-Aroni, Alice Yano a Commissoner and then Dr. Adede, popularly known as OHMS, to answer the questions of the
members. Thank you. | am going to take another round. Thank you. Okay, we agreed that Adede Starts, then Alice, then the
Chairperson will take the rest, thank you.

Com. Andronico Adede:  Thank you, Chairman. The firg question which was addressed to me, | think was by the second
question who did speak as | was consulting but | thought she made more of a comment than asking a specific question for meto
respond to in terms of what to do with the Bomas Draft, whether we expect it to be done by anybody ese except the Process
that produced it, namdy the Commission, the Conference and findly the Parliament right before they reject or accept in the old

Law before this new development came. | suspect that the answer to whether or not there is a chance--

Com. Charles Maranga: You are been requested to move to the podium because you are a Presenter and the Chair is
ordering.

(Com. Andronico Adede moves to the podium).
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Com. Andronico Adede:  She concluded by making observations that lead to her being called out of order because she was
meking very, very spirited personal observations supporting the Bomas Draft and nothing else and that no process whatsoever
should deviate from the Bomas Draft. Asa Commissoner, | have no mandate to discuss anything but the Bomas Draft, itismy
responghility to explain it, whoever dse has something about it will be responsible for doing what? For explaining what they
want. The PSC has identified according to them, what they considered the Contentious Issues that they Hill need to discuss,
they have to find the forum for that but for me, 1 will restrict mysdf to explaning the Draft you have before you, which is the
Bomeas Dréft. (Clapping).

Linking my icebreaker which is only what it was to make you awake and to joke, but o to remind you that we have to think
of the conseguences of our actions, if you know that dl the animds are in the party, you will know tha the eephant will not be
able to attend and if you have a gireffe in the refrigerator, if you want to put another giraffe you have to put off, think of the
consequences of your action but basically, it was a joke to make you think and to act as an icebreaker so that | could discuss
with you the highlights. My sigter, | did not have any hidden agenda, (laughter), | did not have any particular link but | just
wanted to wake you up, that isdl.

On the paradox of culture which | tried to elevate as an example of our attempt to give our Condtitution it never had before,
dealy | aso sad that we did not only mention it in the Preamble but we even have a whole chapter on culture and if as you say
correctly that culture is supposed to bring peace because one of the important aspect of it was to promote tolerance,
acceptance and appreciation of divergty but then what we seeiswar and conflict. What do we do? Can we find a mechanism
by which culture, which is supposed to teach us to be tolerance and to accept diveraty and forge a common bond is being
forgotten and we go on to have individud whims and create diversity. Can there be mechaniams, is your question. | suspect
we will have to look for specific provisons in the Draft Condiitution where cdl is made time and time again to accept diversty
and to give right to every Kenyan ditizen to take part in the Process so tha dl our rights are protected and this is why |
mentioned that the Condtitution even now tries to give you examples of wha these margindized groups are who are dways
disadvantaged, who because of lack of appreciation of diversty keeps them out, now they arein.

Our culture of wishing for dl of us to participate in the palitical process dso now alows us never ever to be a member of a
Paliticd Party to become a candidate in eection, part of our culture, you can now run as an independent, that is now in the
Condtitution and that is dso tied to a mechanism in which our culture of tolerance and acceptance of diversty is dso
implemented, so0 there are sprinklers here and there that tries to promote the culture of tolerance and diversty and efficiency.
Would it not be nice dso that if these paliticd parties that we like to be functiond they ought to be funded so that they perform
their work properly? Now, the Condtitution says they are going to be funded, there is a procedure of doing that. All these are
supposed to remind us that we want to encourage diversity, multi-party democracy o that those parties that are going to feed
into our acceptance and recognition should adso be forceful and be legitimate, they will be funded, another example of an
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attempt to give teeth to the idea of culture as the badis for peace.

Com. Charles Maranga: Thank you, Dr. Adede. (Clapping). Now | want to ask, Alice, please give a remark, one

minute or two.

Com. Alice Yano: Thank you very much, Chair, | am going to be very brief. Yes, on the point that Katamu raised on the
issue of the Referendum, Njoya's case is the one that set this one ralling. | know very wel since you were in Bomas and
whatever was discussed in Bomas was passed by two thirds mgority but when the ruling of Njoya's case came up, there was
no other choice other than-- Because it set down the issue that Kenyans mug be given the benefit of looking at the Draft or
looking at the Bill, comment on the same and vote on the same.

On the issue of Civic Educetion, the fear you raised that maybe something else will be added onto the Draft or removed from
the Draft, it is upon Kenyans, the vaue that we must uphold, it is upon Kenyans to redly be vigilant, you and me, everybody
else, we should be able to take charge so that by the time even we go disseminating the Draft, then ensure that we do the right
thing and ensure that what we have is the proper document that came out of Bomas and not any other sde show.

| will just touch on what Amina Zuberi, Aminaon the issue of the most contentious issue is the enactment of the Consensus Act
itsdlf and that we would rather Parliamentarians not raise the issue of Contentious Issues but wananchi themselves should do
that. | remember around September 2004, PSC published in the Media asking Kenyans and Organized Groups to bring to
them Memoranda touching on contentious issues and the same after 14 days they collated the same and gave it to a
sub-committee headed by Godana. They re-looked a the issues that were raised and they were agreeable mostly on those
Contentious Issues.  This sub-committee later passed the same to the PSC and this lead to the birth of what we cdl the
Naivasha Consensus talks where they concentrated on the same Contentious Issues. The same if you remember very wel was
taken to Parliament and in Parliament it was passed, | think thet isdl, Chair.

Com. CharlesMaranga: Thank you. | think Members, thisis not even the sesson to have dl the answers because what we
wanted isjust to provoke discussions, there are a number of sessions which are going to come forward and | am hoping that a
number of those people who have raised hands, you can bear with us because of time and we dtarted late, we have not gone
for tea break, we have not gone for many other things and | think 1 am going to apped to the members that once the
Chairperson makes her comments, we have a break for tea and then we come for the next sesson because you are going to
have a chance to respond to a number of issues, isthat agreed? |s that agreed?

Response:  Yes.

Com. Charles Maranga: Isit agreed?
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Response:  Yes

Com. CharlesMaranga: Thank you very much and | will give the Chairperson to wind up this particular sesson so tha she
can answer questions, the other ones which have not been answered will be part of our way forward in another sesson.  Thank
you very much and God Bless you. Chairperson of the Commission.

Com. Abida Ali-Aroni:  Thank you, Dr. Maranga. | want to begin by saying thet | gave an example of Bomeas because if we
want to be truthful to oursalves, if we want to be truthful to our country, we must admit that we have a problem, we mugt admit
that we made mistakes and that is the only way we can get solutions that will lead this Process forward.

The hagppenings of the last few days of Bomas and in particular the happenings of the last day of Bomas has costed this country
one year plus. It istime we stopped sweeping facts under the carpet, the truth of the matter is any Conditution cannot be
achieved unless political questions are answered, we failed to answer these questionsin Bomas and hence the problem that our
country is fading and | am asking you as distinguished women of this country, to sober up and redized that prasng ourselves
and our ddliberationsin Bomas will not take us forward. Let us admit that we have a problem in front of us, let us admit that the
five Chapters that were discussed in a record five hours have dogged this country thet ismy point. (Clapping).

Having said that, | dso want to say this, answering Nyathogora and Katamu that we need to negotiate the outstanding issues.
They are there, yes we have a beautiful Draft and remember that the Bomas Draft is 90% the Draft of CKRC 2002, we own it
together with dl Kenyans but we want to admit as a Commisson that they are outstanding issues and we need to think about

them and we need to discuss and ook for solutions and move the Process forward.

Why the Referendum? We have alaw in this country and my postionis that instead of punching holes to that law, let us move
forward, let us educate ourselves, let us ensure there is consensus so that the document that goes out to the Referendum which
wewill have unless something drastic happens and the law is amended, that the document is a document that will be acceptable
to the mgority of Kenyans so that we have a“Yes’ for the Referendum to enable us as women achieve the gains that we have
sruggled for, for many years.

There are other issues that have been raised, how do we protect the work of Bomas? Thelaw as contentious as we would like
to imagine it is, has protected the Bomas Draft and in Section 27(2) that | quoted earlier, only the outstanding issues will be
debated. 80% of Bomasis not contentious o let us ensure that we keep reminding oursalves that our beautiful document has
80%--

Kwomboka: You said 90.
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Com. Abida Ali-Aroni:  You can make it 90% Kwomboka because as we move on we are narrowing the gap, let us keep
remind oursalves that 80% - 90% of our document is good and let us not dlow the paliticians, the dergymen or any other
person who attempits to re-write the Bomas Draft to begin doing thet.

What do we use a the Referendum? The law is clear that the document to be discussed & the Referendum is the document that
the Attorney Genera will publish after discussons and debate in Paliament. We have Hon. Addina here, we have Hon.
Keino, please take the message, that we would like to see consensus building and we want to be sure that eventudly Parliament
will be guided by the wishes and aspirations of Kenyans, that whatever you do in that Parliament, because the law dlows you to
debate and amend, you will comply with the guiding principles of a document that was negotiated in 1997, this is the Review
Act and behind your minds, you should have the views of Kenyans as given to CKRC.

Orie wanted to know how we dlowed Paliament to take over the document. Let me say this they have not taken the
document, they are amply fadlitating didogue, this is our document. This is our document as women of Kenya, this is our
document as Kenyan people, they are Imply fadilitating and let us tdl them loud and clear that whatever they do, the August
House should follow our wishes and aspirations. | believe we 4ill have the document, | dill believe that Wanjiku is influentid
and that Parliamentarians will not go againg the wishes of Kenyans. Thank you very much. (Clapping).

Com. CharlesMaranga: Thank you very much. On that happy note, | want to request the members, we are going out for a
break for 10 minutes then you come back because we are running behind time, thank you very much and enjoy your tea.

Thank you.

M eeting adjourned for Tea Break at 11.45 am

M eeting reconvened after Tea Break at 12.10 p.m.

SESSION 2

SESSION CHAIR : Com. Nancy Baraza

PRESENTER : Com. Wanjiku Kabira

TOPIC : Women’s gainsin the Draft Congtitution of 2004

Com. Charles Maranga: Let me now take this opportunity to invite you back and invite Com. Nancy Baraza to chair the

session for another presentation. Thank you. Nancy Baraza
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Com. Nancy Baraza: Thank you, Charles. Hamjambo?

Response: Hatujambo.

Com. Nancy Baraza: Good to see you again. | think | had missed you and | am very happy to see, you adways bring joy to
the city. The sesson that | am charing is the Women's gains in the Draft Conditution and | have the pleasure of inviting our
veary, very disinguished speaker on this topic and that will be Prof. Wanjiku Kabira. Wanjiku.

Com. Wanjiku Kabira:  Thank you very much. | will speak from here because | think what | would want us to do isto make
aure that we know exactly where the gains are in the Draft so | am going to ask you to-- You know the big document that you
were given? Go to the Draft Conditution-- In that big document, there are many documents. The firg document | think is
something to do with the Parliamentary Committee and so on and the law and then you have the man document which is the
Bomas Draft. So we look at the Bomas Draft and we will just walk through it just to make sure that we have the issues that we
want to protect, the gains that we want to ensure retained in the Draft up to the last minute when the Referendum takes place.
So you have the document?

Response:  Yes

Com. Wanjiku Kabira: Okay. So, inthis short presentation which isredly like aworking sesson because we want to make
aure that we have those ganswith us, what we have doneisto look &t the gain firg for the women, what we would cal women
gpecific and then we will tak a little about other issues that are of critica importance to women but are not named as specific
issues for women and then we may want to reflect alittle on ensuring that those gains are maintained in the Draft.

Before we start on the Draft, let me say this, that dl of us know that this has been a very long route to where we are, there have
been very many women who have been waking this route for many years and | wanted to begin by saying that the Affirmative
Action Mation tabled by Phoebe Adyo in 1997 is actudly aland mark in this Sruggle. | think sometimes it is good for us to
recognize those kind of land marks where pecificaly we are saying that the women went out pecificaly to polish the leve and
sad tha thisiswant to do. | remember that Motion by the way because many of the women came to Parliament mainly women
representatives from various NGOs and women leaders. That Maotion which wanted an addition of 16 people, two from each
Province of course was defeated in Parliament but it was aso seconded by Kiraitu Murungi during thet time. Then of course
the same Affirmative Action Motion was tabled by Beth Mugo twice and then it was handed over to the Commission.

| am saying this because | think as we gt here it is good that we appreciate that it has been along route and there have been
very many people who have been participating in this Process and now it is our turn to complete the race for the rest of the
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women of Kenya. The formation of the Women Political Caucus was actudly as a result of the defeat of the Affirmative Action
Motion tabled by Hon. Phoebe Asyo in 1997 and | think the struggle continued to Bomas |, not the Bomas with the Draft,
there was an initid Bomas before Safari Park and | remember about 48 Women's Organizations, many of them adso
represented here; The League of Women Voters, Fida, Collaborative Centre, Federation of Women Groups, many of those
organizations were actudly represented & Bomas. And | remember when we went to look for the space, you know they could
not put WWomen's Palitical Caucus under Political Parties because it was not a Politica Party or under NGOs because it was
not an NGO, so we were looking for space where it would be placed so that we could enter Bomas. | know Addina Mwau
was there actudly with a placard saying, “Affirmaive Action, now or never”. That was | think in 1998 when the negotiations for
the Act had started. Eventudly we found the Women’s Political Caucus was put under Community Based Organization but
anyway, irrespective of where it was put, the women | think took the chalenge and were able to put ther case, the meeting was
a the time being chaired by Attorney Genera, Amos Wako.

From there | think the women went to Safari Park. Safari Park 1, 11, 11l and IV. They are women who were a Safari Park
who are in this room, people like Mrs. Nyamato were there, many women, Martha Karua, Martha Koome, Nancy Baraza,
Abida, many of the women were there. | remember Mrs. Zipporah Kittony just saying, “The whole of Maendeleo is here, as
long as when we come out of here we are dso going to support Maendeeo.” Women negotiated, the former Director |IED, the
current Ambassador in South Africa, Tabitha Saii, they were very many women at Safari Park and they negotiated for the

participation of women in this Process.

In fact there was a Sub-Committee that worked on the Act where Abida, Mrs. Asyo, Zipporah Kittony, mysdf, Martha
Koome and Martha Karua and | think, Nancy Baraza were in that Committee, the origind Sulumeti Committee and that is
where we negotiated for the one third representation both in the Process and in the Draft. | think after that of course the job
then was I&ft to the Commissioners whom | believeif you look at the 2002, they did ther best, they ensured that they sruggled
that among the three Delegates, one had to be a woman and within the CCCs, three members out of ten are women and | think
you can see the gainsin 2002.

We should take our hearts for the Bomas Delegates, the women Delegates at Bomas met every Tuesday and every Thursday at
lunch hour spedificaly to share what is hagppening in the various Committees and to ensure that they retained their gans. As
there was alot of polarization & Bomas on various issues, there is one thing that we can say for sure, that the women never lost
their god and that whatever discussions went on, they maintained that the women’ s gains must be retained in the Draft and they
actudly improved on those gains and | think that is what we are going to go through. So | think so far the road towards women
's representation and other gains in the Draft Congtitution has been a long road and it has dso other women who were there

even before the sruggle.

As | look a Mrs. Grace, | remember seaing her in 1994, can we give her a clap. (Clapping). Yes, when she was the

43



Assgant Miniger for Culture and she was druggling to ensure that the Gender Palicy isin place. You know tha policy has
been dancing around from one Minigry to another for dmost 20 years now, it has been debated-- Almog ten years ago, we
were told that this Policy is with the Cabinet around the time actudly that Mrs. Ogot was Assgtant Minigter in the Minigry of
Culture and Socid Services. So it has been a very long struggle and sometimes when we talk about the women’s gains, | like
to remember the history because they are many people who will not view the gains. Think about people like Mary Gona from
Mombasa, who have passed on. These are people who have contributed to this Process, they will not see the gains but | think
as we move adong, it is good to recognize them and redize that we are actudly better now in aticulating the issues because

others have suffered and made sacrifices for us to be where we are.

Having said that, one of the things | believe is that safeguarding women’ sgainsis a difficult process. | do not believe because it
isin the Bomas Draft that we are safe until actudly we have the new Condtitution in our hands and they are dill there, | think
thet iswhy we are here today. We are saying that-- We do not have the new Condtitution like Abida said and because we do
not have it, we must ensure that we protect those particular gains as to the last minute and sometimes it is difficult when you are
taking about protecting the gains and those who are editing the document or doing whatever they are doing, they may not do it
invery good faith or they may deviate or use any opportunity to remove the gains and | want to believe with people like Orie
Rogo on our sde and people like Kwomboka on our sde and with a Chair like Abida, we will ensure that the gains are

protected.

Let me just walk through, just to make sure that we are together on the gains because even if we were at Bomas, | was in
Devolution mysdf, somebody else wasin Representation, so we may not have seen the totdity of the women’s gains and | will
do it very quickly. Because you have the Draft, just take the Draft, | will mention the Articles and we will just note them and
please tick them so that dl the ones you have ticked you are saying that those ones mugt be protected by al means possble
epecidly peaceful means as Prof. Suda said.

If you look at Artide 12 (2) (i), I will just go by Articles rather than Chapters because itiseasier. Article 12(2) (i) can you see
it?

Response: Whereisit?
Com. Wanjiku Kabira: In page 7, it is Chapter 3, Nationd Vaues- But you know, just to look at the Articles, it will be
easer for you to look at the Articles because some of the documents the pages may not be very clear. There are from Article 1

to Article three hundred and something, so you have it?

Response: Yeah.
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Com. Wanjiku Kabira: Addina, please read for us, 12(2) (i).

Hon. Addlina Mwau: “Ensure full participation of women--*

Com. Wanjiku Kabira: Are we together?

Hon. Addina Mwau: Okay, are wedl there?

Response: Yeah.

Com. Wanjiku Kabira: You know, we have a document caled Bomas Draft, have you seen it? Bomeas Draft? In my page
actudly itispage 7.

(Inaudible consultations on the floor).

Com. Wanjiku Kabira: Chapter 3, page 7, on the sde you will see Article 12, then you will see sub-article 2, you move done
theline you will see (i) and (j), can you see them now?

Response:  Yes.

Com. Wanjiku Kabira: Okay, sorry, Addina, please go on.

Hon. Addlina Mwau: “ Ensure full participation of women, persons with disability, marginalized communities and all

other citizens in the political, social and economic life of the country.”

Com. Wanjiku Kabira: Okay and (j).

Hon. Addina Mwau: *“Implement the principle that not more than two thirds of the members of elective or appointive
bodies shall be of the same gender.”

Com. Wanjiku Kabira: Thank you very much, Addina. So you notice we have a man principle and one can use the same
principle to chalenge anybody, any appointive body, for ingance Kenya Human Rights Commisson and ask where is one third
of the women because you are never supposed to have more than--  If you have more than two thirds of each gender, it means
that you do not have one third of the women, it is most likely that more then two thirds are going to be men so you do not have
one third women so it will be uncondiitutiona and it means you can chdlengeit. So those principles are important because what
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isnot entailed in the Draft, you can resort to those principles.

For ingtance, we ded with Parliament, we ded with the councils and so on, but there are very many other bodies like
paragtatals and so on that we do not ded with. So you can quote this Article if you are talking about a Parastatal where you
have appointments and you do not have one third of the people being women.

Okay, | want to go to the area of representation, both in eective postions and in gppointive postions. Because this has been
the main druggle again, women have been wanting to represent themsaves and to represent other women in dl dective
positions and therefore | am going to move to that one and that is where the principle of Affirmaive Action has been dearly
established. | want us to move to Article 101 (3), it is on the Chapter on Representation. Article 101, Sub-Article 3. Orie,

can you read that one for us?

Mrs.,, Orie Rogo-Manduli:  Yes | will. | will read it, Article 101, Sub-Article 3. | am here a (3), the one tha says, *

Elections shall ensure...” Isit not?

Com. Wanjiku Kabira: Yes.

Mrs. Orie Rogo-Manduli: Right. “Elections--"

Com. Wanjiku Kabira: Switch on your microphone for us, please.

Mrs. Orie Rogo-Manduli: Thank you. “Elections shall ensure fair representation of women and men, persons with

disabilities, workers, all the members of society, youth and other marginalized communities.”

Com. Wanjiku Kabira: Okay, thank you. Can we go to 102 (3) (b) on the same page.

Mrs., Orie Rogo-Manduli: 102 (3) (d), will say, am | a (d)? (3) (b)?

Com. Wanjiku Kabira: | am sorry, actudly itis (a) and (b).

Mrs. Orie Rogo-Manduli:  (3) (b)?

Com. Wanjiku Kabira: Yes.

Mrs. Orie Rogo-Manduli: It gtartswith “Eight--" isit not?
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Com. Wanjiku Kabira: Yes.

Mrs. Orie Rogo-Manduli: Okay. “Eight and one half percent of the seats in the Senate shall be reserved for persons

with disabilities, all the members of the society, workers and other minorities’ .

Com. Wanjiku Kabira: And then read the next sentence.

Mrs. Orie Rogo-Manduli: The next sentence then says, “ So that at least one third of these seats goes to women” . Can
| repest that? “ So that at least one third of these seats goes to women.”

Com. Wanjiku Kabira: Exactly. Thank you very much. We are aso saying—- Please read (), | am sorry, Orie, read ()

Mrs. Orie Rogo-Manduli: Shdl | read of (&) of the same-- | did (b), now I will do (@), | go back upwards--

Com. Wanjiku Kabira: Yes

Mrs. Orie Rogo-Manduli: That it starts with 5, isit not?

Com. Wanjiku Kabira: Yes.

Mrs. Orie Rogo-Manduli: Right. Now this is what (a), it says, “5% of the seats in the National Assembly or the

Legidature of a devolved Government shall be reserved for persons with disability, the youth, the workers and other

minorities.”

Com. Wanjiku Kabira: Okay, and then read it with the lagt sentence.

Mrs. Orie Rogo-Manduli: Then | go back to (b).

Com. Wanjiku Kabira: No, the lagt sentence, “ So that...”

Mrs. Orie Rogo-Manduli: The last sentence which is 103 (1), “A citizen...”? All right, | will do it again. “5% of the

seats in the National Assembly or the Legidature of a devolved Government shall be reserved for persons with

disahilities, the youth, workers and other minorities so that at least one third of these seats go to women” .
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Com. Wanjiku Kabira: Yes. Exactly, thank you very much. So we are saying if you look at those two provisons, there are
actudly looking at the interest of the women from various categories and let nobody say that in the name of editing that you will

have a provision that says one third and you leave these ones out, are we together?

Response:  Yes.

Com. Wanjiku Kabira: So even as we talk about the gzes of the document, thisis not a big document representing the views
of dl Kenyans, minorities, people with disgbilities, women, men, everybody. So we are saying that that provison must be
retained whatever happens.

Now, | want to go to Politicd Parties, Article 114, somebody from Politica Parties, Article 114 (5), apart from Orie Rogo.
Sub Artide 5 of the same, 115. Josephine Ojiambo, are you there?

Mrs. Josephine Ojiambo: Yes| am.

Com. Wanjiku Kabira: Please read that one for us. Article 114, | am sorry, 114 Sub Artide 5

Mrs. Josephine Ojiambo:  All right. 114, (5) reads, “Parliament shall by legidation prescribe the method of
distribution of the balance of the money allocated to the Political Parties fund by reference to the number of votes
secured by each Political Party in the previous National Assembly election and the number of women candidates and
marginalized groups eected through the Party at that election.”

Com. Wanjiku Kabira: So you notice they are tying money to women. If you want to get money as a Political Party, then it
should depend on how many women you have eected through your party and knowing that they will want to have the money,
then they will ensure that women are eected. So the more women you have, the more money you will have. So it is a way of
entiang Political Parties to ensure women’s participation. Now, | want you to go to Article 123 (1), which is something we
have debated and which was subject of debate in 1997, thisisa ? of the Nationa
As=mbly, Daisy, can you read for us Artidle 123, compodtion of the Nationd Assembly.

Ms. Daisy Amdany: 123 (1), “The National Assembly shall consist of one member elected...” is tha the one you want
meto read

Com. Wanjiku Kabira: Yes.
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Ms. Daisy Amdany: All of them? (@), (b), (c) and (d)?

Com. Wanjiku Kabira: Yes.

Ms. Daisy Amdany: “The National Assembly shall consist of:

a 1 member elected from each Constituency as may be provided by the law,

b) 1 women woman elected from each Didtrict each of which shall comprise a single member constituency;
¢) 14 members elected by marginalized groups and;

d) speaker who shall be an ex officio member.

Com. Wanjiku Kabira: Okay, thank you very much. So the Didtrict sests that the women have been dying for arein the Draft
Condtitution. In the spirit of again one third, maybe we need to recognize that as we are taking about the 74 Didlricts, it is a
number that may change, increase or decrease. So this is an area where women have to be equipped in developing clear
drategies about how to ensure that when we again retain the one third women'’ s representation in Parliament. If you look at this
composition, you can see how different it would be from the current Parliament. 100 women in that Parliament and 14 people
elected from margindized communities and so on, it would have a different face and it would actudly be more representative,
much, much more representative than the current Parliament we have and therefore we think it is important we tak about
protecting this particular Article.

Then let us go to the membership of the Senate on the same page, 112, maybe to move faster, Daisy, can you read it? The
compogtion of the Senate, 122 (1).

Ms. Daisy Amdany: “The Senate shall consist of:

(@ 1 member elected from each Didtrict by the District Council of that District acting as an electoral college to
represent the region of which the Digtrict forms part.

(b) 2 women elected from each region by an electoral college consisting of all elected members of District
Councils within the region.

(¢ Such number of marginalized groups half of whom shall be women as satisfies the requirements of Article 102
(3) elected after members have been elected under clauses 1 (a) and (b) and;

(d) Speaker who shall be an ex officio member.

Com. Wanjiku Kabira: You can see that the document conggently refers you back to one third principle. 1 will move a little
fagter because these are very criticd Articles, let us go to Devolution, Article 206 (1) where we have-- We are taking about
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the objects of devolution of Government as to protect and promote the interest of minorities and margindized groups at dl
levds. 206 (1) where we have the object of devolution again reminding oursaves that devolution of powers actudly means
bringing the power closer to the people, let people participate more but even as you bring power closer to the people, you il
have to think about minorities and marginalized groups at thet levd.

But move on to 219 where you have the dections of Didrict Councilors which is Article 219, are you there?

Response:  Yes.

Com. Wanjiku Kabira: Prof. Suda, are you there? Can you please read for us compostion of the Council. 219, (1) (a) (b)
and ().

Prof. Suda: Madam Chair, | cannot see it properly.

Com. Wanjiku Kabira: Oh you cannot, somebody who is ready?

Dr. Cherop Ruto: “Election of District Councilors. The members elected for each of such number of wards with such
boundaries are prescribed by Act of Parliament, passed after taking account of the recommendations of the Electoral
and Boundaries Commission;”

Com. Wanjiku Kabira: And then you have the important provison for us. (b), can you please read it for us.

Dr. Cherop Ruto: (b) “Such number of special seats members, all of whom are women, as are required to ensure that
at least a one-third membership of the council comprises women, elected after members have been declared elected

under paragraph 9a; and

(c) Such number of members of marginalized groups, including persons with disabilities, older persons and youth,

provided that at least two shall be persons with disabilities, as are prescribed by an Act of Parliament.

Com. Wanjiku Kabira: Okay, thank you. So dl the councils again are going to have one third and they are going to have
persons with disahilities and other margindized groups. 224 (1) which is the locationd Government and | can quickly say that
oneisgoing to have 50% of the women so a the grassroots levd we have 50% at the locationd leve, one third a the Didrict
levd, one third at the Senate and one third at the Lower House, are we happy with that?

Response:  Yes.
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Com. Wanjiku Kabira:  So | think Bomas Delegates need to be congratulated (clapping) for ensuring that dl bodies are in,
thank you very much. | want us to quickly go to 228, 228 is another provison at-- |s Happy Gloria here? Sheis not here?
But | know Grace Ogot is here. Thet provison 228 (a) which-- Hon. Grace Ogot, can you reed it for us? 228(a). You have
it?

Hon. Grace Ogot: “At any time not more than two thirds of the members of any Assembly council or executive

committee constituted under this Chapter are to be the same sex.” | continueto (2)?

Com. Wanjiku Kabira: Yes, Please.

Hon. Grace Ogot:  (2), “An act of Parliament shall be enacted to ensure that community and cultural diversity in a
Region, District or Locality is reflected in legidative and executive bodies exercising power in the Region, District or
Locality.

(3) Without limiting the generality of clause 2, the legidation must prescribe means to protect minorities within the

District.” (Clapping).

Com. Wanjiku Kabira:  Okay, thank you very much. | asked whether Happy Gloria was here and | remember the Hon.
Grace Ogot is here and Nyathogora and | think Hellen from Turkana and they were dl in Devolution and they ingsted on that
provison being put there because there are many other gppointed bodies like the region, they are two people from each region,
| think it isa amdl Assembly but they were not able-- The Committee was not able to say two women should be from each of
the region and they ingsted that this provision be there. People will say it is repetitive and if it means that we repeat in order to

ensure that the women’ sgains are protected, so beit. Do you not think so?

Response:  Yes

Com. Wanjiku Kabira: So we want to make sure that these provisons are retained. | will read quickly so that we give you
a chance to say something. | talked about Parliamentary Service Commisson, Article 149 which aso takes women’s interest
into consderation and aso tak about dl the Commissions, Article 290 where we are dso taking about the one third women
representation and also we are talking about the Public Service Commisson whose vaues must ensure equa opportunities for
gopointments and so on and then Article 300 which is the establishment of the Gender Commisson. Those who were a
Bomas know the gruggle with the Gender Commission, it was in there at the beginning, it was removed, it was put back and
actudly the find day when the Commissions were been debated it was dill not there and | remember | think it was Mbarire or
somebody, Cecily Mbarire inggting that actudly it is true we had agreed that the Gender Commisson remains and dl the
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women supported and | think it is very important we recognize that the Gender Commisson as a conditutionad body will be
able to implement, to ensure implementation of dl the provisons as wel as advice on policy and generdly promote gender

equity.

Quickly, Citizenship and Rights which is Article 17, Article 17 earlier on, my Artidle 17 is on page 9 s0 we are going
backwards now, | am through with Representation. Artide 17(2) which says, “Citizenship is not lost through marriage or
the dissolution of marriage.” We know that if you are a Kenyan woman, you get married to a Ugandan under the current
Condtitution, you become a Ugandan and you are never a Kenyan agan. Now you reman a Kenyan and you become a
Ugandan as wdl, so you have dud citizenship. (Clapping). So we are saying that thet is a provison that mugt be retained, the
current only dlows the men to remain Kenyans if they marry and they say you can go to whichever other country if you are a

woman but the new Condtitution says, no, you remain a Kenyan.

Now, the Bill of Rights, the Bill of Rights has very many gains for women. We have Article 30(5) which actudly says that dl
public officers and state organs and their employees have the responsibility to equip themsdlves to understand and ded with the
needs of specid groups within society induding women, older members of society, persons with disability and so on. So the
date organ, it is under responghility, you cannot say, “I do not know | am not a woman.” It is your business to know the

interest of the women and other groups.

Then we have freedom of discrimingtion where we have added sex and race, thisis Article 36 (1) where we say, “That the

State shall not discriminate directly or indirectly...” -- Do you haveit? Article 36.
Response: Yes.
Com. Wanjiku Kabira: “...against any person on any ground including race, sex, pregnancy..” and you know how

meany women are not hired because they are pregnant asif it is going to be there forever, or they are not promoted because they
have been pregnant three or four times, instead of being rewarded for building the nation by giving birth to many children, so
that one is outlawed and | think it is an Article that we are saying must dso be retained.

Then we have another Article, 37(1) which has women and men have the right to equa trestment induding the right to equa
opportunitiesin palitica, economic, culturd and socid activities. So equdlity is actudly entrenched againin our document. And
it continues by the way, under gender equity. Women and men have equd rights to inherit, that one by the way we were told dl
over the country. Like Affirmative Action, women want to inherit the land and you can see things beng done. This week |
think there was something in the newspapers about the judge who said both daughters and son should be able to inherit equally.
So we are saying for avoidance of doubt and because there are many other judges who never do that, let it be in the
Condtitution. Somebody should not say, “because one Judge did it we do not need it, no.” We need it to be there because they
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are many more Judges who do not actudly ded with that. |1 do not want to talk about this because we are taking to women
who are dready very familiar with the views of the Kenyans but dl over the country, Affirmative Action was like a song.

Then at Bomas, Affirmative Action was like a song, you know we have to continue with the same issues as we move on to
whatever stage that we are engaging in just to make sure that we protect these gains. The whole of that Article by the way taks
about women and we need to protect it.

Now, you come to Article 41, family and Sub Article 4, 41(4), it says, “Parties to a marriage are entitled to equal rights at
the time of the marriage, during the marriage and at the dissolution of marriage...” and even after death we can add. (
Laughter). So we are entitled even when we go to Heaven, we might remind whoever will be there, induding Peter as he
opens the door that both women and men are entering there. So we need to ensure that we protect that.

There were issues that were raised earlier on in the moming by Com. Adede, basic needs, which by the way were again
negotiated by very many dvil society members.

Water, for women, itisabasic need. It isthe women who carry the mitungis on their back and wak 7 — 8 kilometers hence it
is the woman who knows which child is being taken to the hospita today and what the husband or the boyfriend or whoever
takes when they have a cold and we know about AIDS by the way, that it is the women who are looking after the sck. The
problem is when the woman gets sick but the woman never gets sick until sheis actudly dying, sheis up and about looking after
the children. So the basic needs of water, hedth, education, shdlter is the business of the women to provide 90% of the time so
there are women’ sgains that must not be withdrawn.

And let me say this, let us not take anything for granted. Some of the documents | have seen are actudly removing them, like
the Ufungamano document, we mugt not dlow because we are saying if it is not a basic need it means that you are saying that
women can continue going to fetch water in the river for 10 kilometers and therefore not even being able if you are a young girl
to go to school because you have to do this. So | think we must make sure that we maintain these gains, they are second-- |
think Nancy taked about it better than mysdf, are they the Second Generation Rights? Second Generdion Rights, we are
sying that they mugt be retained in this document. And like Kwomboka said earlier, 90% of dl these things we are taking
about were not contentious a Bomas and they cannot be contentious for anybody ese if there are not contentious for us who
are the ones who have asked to have these thingsin the new Congtitution. So | think we are saying thet it is very important that
nobody imagines that they are contentious, if they are not happy, let them say, “We need more men in Parliament” but not say,

“Remove the women from the lis”.

As we were going around in the countryside and it is the same thing by the way even with something like Kadhis courts, you
were asked, “what would you want to see in the Condtitution thet isin your interest as an individud, as afamily, as a community
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and asandion’. You were not asked, “Whom should we keep out of the Conditution.” So nobody has any business kegping
anybody out of the Condtitution, (clapping), their busness was to say what they want to be in the new Conditution. Thank
you.

Now, the other thing is that in terms of gender maingreaming, | have just highlighted some of the issues but this document
breaths women, it breaths minority, it breaths margindized groups, it is a true reflection of the interest and the needs of Kenyans
and | am saying that is aso a gender issue. It means that we have maindreamed gender, not only women specific issues, we
have actudly mainstreamed gender in this particular document beginning with the language, beginning with the focus on the rights
of minorities, rights of margindized groups and communities, again because when you have minarities, the women are more

minorities within minorities, isit not?

If you have a group that is kept out of inditutions of governance, the women of course will never even see the door. So we are
sying that dl the issues that tough on minority groups and touch on other margindized groups, ederly people and so on, you
know in this country, once you get older, you get out of avil service for instance, you are nobody. You are a peasant who has
gtruggled until you are 65 and now the family is the one that looks after you dthough you are actudly feeding the whole nation
by producing the maize and sling it and so on. So we are saying that we have a country that does not bother with the ederly.
When they look at the children as we have the rights the children, they are dso looking after the women, we are saying that you
want a country where both parents never have to make a choice between sending the girl child to school or the boy child. | do
not believe thet there is any parent that would want to make that choice. You make a choice because of poverty, you make a
choice because you know you know you can sl the girl.

When | was coming from Kinangop to collect the views, | gave alift to somebody who was tdling me the problems he had, a
Kikuyu by the way, | am saying a Kikuyu because he is not from a minority community and he told me that the only thing he had
to =l now are his two daughters and nobody seems to want them and they are quite cheagp. It was about 11 O’clock at night
when | wasin the car and he was tdling me this story and when we reached just before Njambini when he was going to come
out, | asked him what method he was usng to look for the buyers of the girl (laughter) and he serioudy told me, “It is very
difficult but you know, if | was able to at least sl one of them, my son would be able to go to High School but now he cannot
go to High school.” | am saying we mugt have a document that ensures that nobody will have to make that choice because
when he ismeking that choice, again heisthinking that when he sdis the girls they will go somewhere ese, but the girls are o
tdling us in Nyando, sometimes you are sold to very poor families so that you move from a poor family, you are sold off to

another poor family and by the age of 24 you are an old woman and your husband has gone out looking for?

Response:  Another one.

Com. Wanjiku Kabira: Another one. So | believe that this document represents to a very large extent the views of the
Kenyans and the honours is on us as women to ensure that we protect the gains. | have talked about dl the women dong the
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route that have ensured that we are where we are, | think the battle now has again been handed over to the women in this hall
and to the Commisson because it is 4ill in busness and to Addina Mwau, Dr. Esther Keino, Dr. Kamar and dl those in
Parliament to ensure that we complete the race and maintain our gains. Thank you very much. (Clapping).

Com. Nancy Baraza: Thank you very much, Prof. Kabira, | think that is a very, very good highlights of the gains that women
have made in the Drafts and | wish to ad my voice to what Professor has said. We have come along way, | look at you and
what keeps me going is we seem to rejuvenate oursaves, something comes up and we are there, we are not aging, | look at dl
of you, we have been in there for so long now, dmost 10 — 15 years and we are il there, | beieve we are going to complete
the race and it is upon you to make sure, to ensure that these gains are retained in the Draft and as Prof. Kabira has rightly
pointed out, everybody out there, the stakeholders coming up with their various mottos, their various versons of what they
would want to be the Conditution and we looked at the Ufungamano verson and | was so shocked, it cuts out dmost
evaything, itislikeit ams at cutting out the woman and | am like, “Whose views are you basng on? Why are you teking us
backwards?’ And when they come around saying the document is too bulky, | was asking mysdf, “Who is complaning? The
women are not complaining, the Judges who are going to interpret the Conditution have not complained. Now, who is coming
around to say that thisthing is too bulky?

And as you can see as the good Professor has run you through, our gains are in the detail and if we alow somebody to say,
“Oh, we can only capture the principle, this is too bulky, this-" who is complaining about the bulk? Do we know the gze of
the American Condtitution? And somebody quite learned asked me, “Nancy, | mean, you are a Lawyer, you know the sze of
the American Condtitution, it is quite modest--"  our background is not the American background--

Response: Yes.

Com. Nancy Baraza: Isit? And these days| am very bold | tdl people, “Carry this bulk dong, this is Kenya for you.”
These are the fears of Kenyans, we isolated Kenyan women, everybody, people with disabilities, our minority people, we
isolated them and so when we went around, they said, put us there, put us there, so thisis us, it is our fears and we must carry

that burden with us.

Now, the American Conditution, do not be cheated, the American Conditution mugt be this Sze because snce it was
pulmegated that was 17--

Com. Wanjiku Kabira: 17 something.

Com. Nancy Baraza: Yesh, yeah, | was in school recently why am | forgetting. But if you look & the various condtitutiona
interpretations that the Supreme Court of America has had on the Condtitution through Judicid Review, through Congtitutiona
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Interpretations, the document put together, what forms the American Conditution is not just that, it is al those interpretations
recognizing the various rights, it is a very, very big document. So when somebody comes to tdl us, “Oh, now--" ther
background is different plus their document is very big.

Now, somebody wants to tamper with the Bill of Rightsin the same document saying, “Oh, we go back to the dvil and palitica
rights and we leave out the socid, culturd and economic rights and the third generation rights” Why should we? Thisis a
modern Condtitution any serious Condtitutional Lawyer or Human Rights Lawyer looking a a Congtitution being written in this
year and you leave out the second and third generation rightswill think you are mad. Now, somebody is tdling us, “Oh, leave
that one’. | think you must put your feet down, this is a document which is very wel thought through by yourselves, by the
those women in the villages, nobody should take it avay from us and with those few remarks, (clapping) was it my
undergtanding from the good learned Chair that | think we will not have time to go into the next session that we break--

(Protesting remarks from the floor).

Com. Nancy Baraza: You do not want to go and est?

Response: No.

Com. Nancy Baraza: Alice, you have something, just before the Chair explains. Alice.

Alice Wahome: Thank you very much, Madam Commissoner, the Chair of the Commisson and the other Commissioners,
my name is Alice Wahome. | have a concern on Article 123, that is the one taking about Didrict Representatives, thisis on
page 57. My concern goes to 123 (1)(b), one elected woman from each Didrict, each of which shdl comprise sngle member
condituency. Nancy, you recdl that | was a candidate in the 2002 dections and | was seeking eective postion in one
Condtituency which had 62,000 voters. When we tak of a Digrict Woman Representative, you are talking about maybe 3 — 4
Condtituencies because my Didrict has three Congtituencies. My concern is women are very economicaly impoverished, they
do not have the money, they have no securities to go and borrow, they do not have mentors, the do not have political sponsors.

How are women going to redly be able to campaign throughout the Didrict? That has not come out clearly and | think it is a
concern that we need to address now that there are posshbilities of some few amendments without getting away from the
principle, there is going to be some debate and consensus throughot.

Com. Wanjiku Kabira: | think it is a good question to raise. By the way, this module is from Uganda. Let me say this, a
Bomas, there was a debate on the proportiona representation, Mixed Member Proportional Representation.  From what |
understand, | was not in the Representation Committee but | believe the Process was not supported by many of the Delegates.
Women actudly supported Proportional Representation for sometime until they aso redized that they were dso losng and
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decided we have to have our seats and we take the Didtricts as the root. There are a number of things which are not in this
document and which | think the women would need to think about. How is this woman elected? For instance, if you dect the
Didrict woman representative on the same day as the rest of the dections of the other MPs and Councilors, then you are likdy
not to have women elected at the Congtituency leve.

So there may be need to separate the two eections so that you have the regular dections that we have and then-- Like they do
in Uganda 7 days or 10 tens later you have the dections for the women. So that those contesting the Condtituency have an
opportunity aso to be eected. But if you are going to have balot boxes, councilors, a Digrict Woman an MP, what is most
likdy going to happen is that the man will voted as the MP for that area and the woman who has gpplied for the Didtrict, but the
womean who is contesting for the Congtituency will lose--

Response: Yeah.

Com. Wanjiku Kabira: --even if she is the good woman. So there are things which we need to think about so that as we
protect the gains, what is the method? What are we proposing? Now, thereis a second problem wit that one, some people will
begin arguing, “This is too expensive.” So we mud have an dternative. One of the dternaives could be proportiond
representation where you say that the Party with the biggest number of votes in a Didrict will have the woman's seat. Which
means, the women will campaign with the parties.

Let me take Didricts- | do not know where we are now, thisis Kgiado or Nairobi?

Com. Nancy Baraza: | do not know.

Com. Wanjiku Kabira: Okay, let me assume thisis Kgjiado Didrict, so that the votes when they are counted, the party will
have to say before the eections, which woman is going to be their Didrict Representative so there will probably be about 10
women dl of them campaigning for the same seat but they will be campaigning for the parties, isit not?

Response: (Inaudible).

Com. Wanjiku Kabira: No, | am giving the second option. | think maybe we have not understood. | know we are taking
about the Sze of the Didrict and the question of the resources but we aso need to remember that we are campaigning againgt
other women, not men and there will only be women campaigning if it is the direct dections. If it is the proportiona

representation, then we will be campagning for the party and then--

(Inaudible comments on the floor).
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Com. Kavetsa Adagala: Just leave it, itisnot there.

Com. Wanjiku Kabira: Let me say this, | do not think you have gotten my point, | an saying--

A Woman Representative: (Inaudible).

Com. Wanjiku Kabira: There are options as to how to get a woman Didrict representative. We need to think about those
options as we defend the gains. If somebody sees it istoo expengve to have a separate eection, do you have an option? Let
me not give the option, let me say these are things we need to keep thinking about. There are not in the Draft, but those issues
will be raised as you are protecting that seat and therefore it isimportant to think about what are the various options and which
ones will the MPs buy more easlly instead of saying, let us not have the Didtricts because we cannot have two dections because
itistoo expendve then we will be able to say, “No, we do not need two eections, you can do it thisway.” Am | clear?

Response: Yeah.

Com. Wanjiku Kabira: Now, we have a problem because the Mudims have gone to pray and that iswhy we thought that we
want a Plenary but we want it after lunch so that they are back and we are together in the debate. | think that is what Nancy
wanted.

Com. Kavetsa Adagala: | wanted to say that the question she had asked was much smpler and you answered it but mixed
with others. 'Y ou will not be the only one campaigning in the Didtricts and you will be campaigning againg other women. Men

will aso be campaigning in that Didtrict for the other two pogitions, there are three postions, isit not?

Com. Wanjiku Kabira: No, but men with be campaigning as other-- No, both men and women will campaign a the
campaign the Condtituency level.

A Woman Delegate: (Inaudible).

Com. Kavetsa Adagala:  No we are just explaining, it is okay.

Com. Nancy Baraza: May | exercisemy powers as the Chair.

Com. Kavetsa Adagala: That is (?) there are many other gains which are in generd provisons
and | think that we need to know it is not only the distinct ones which are there. For ingance, if there is education for dl
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children, obvioudy the girl child is protected. But for instance on 75, rights of persons hed in custody, you can read that one
and you will see that it will impact on women especidly some of the things we have been hearing in custody. There are many
others which you kind of need to tease out so you need to know the Draft more than just those digtinct dements.

Hon. Grace Ogot: Point of order, Chair.

Com. Nancy Baraza: Thank you very much, Kavetsa. Y es, Honourable Ogot.

Hon. Grace Ogot: (Inaudible).

Com. Nancy Baraza: | think redly this topic is the cracks of our medting here, isit not?

Response:  Yes.

Com. Nancy Baraza: And | think wewill not do it much serviceif we entertain questions now. What we do as Wanjiku has
rightly said, the next presenter is a Mudim, Abubakar Zein Abubakar, he as gone to the Mosgue, we propose that we go for
lunch then we come and the next session will be chaired by Com. Salome Wairimu Muiga, we combine the two and this is the
crack of the women’ sthing so can we back-- Eat our chicken, | am hoping it is chicken, me and chicken we speak the same
language, | am hoping it is ready, so exactly 2.00 p.m. we come back here. Then we combine the two topics and we have a
good debate.

Response: Thank you.

M eeting adjourned for lunch at 1.00 p.m.

M eeting reconvened at 2.10 p.m.

SESSION 1

SESSION CHAIR : Com. Salome Muigai

PRESENTER ; Com. Abubakar Zein Abubakar

TOPIC : Affirmative, Gains for Sectoral, Minority and

Marginalized Groups
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Com. Abida Ali-Aroni:  Good afternoon. We would like to call the mesting to order, we logt severd hours in the morning
and we are trying to catch up with time, we are two sessons behind, 1 would request that we get seated. The Chair this
afternoon is Com. Sdome and | understand that she will be chairing from where she is seated. Slome, please take charge.

Com. Salome Muigai: Thank you, very much, Chair of CKRC. Hamujambo mabibi na mabibi?

Response: Hatujambo.

Com. Salome Muigai: Hamujambo mabibi na mabibi?

Response: Hatujambo.

Com. Salome Muigai: Kuna mabwana pia?

Response: Tuko hapa.

Com. Salome Muigai: Hamujambo Mabwana. (Laughter).

Now, | think | am jugt garting to understand why, from the Rdigious background that | come from, the Maker of creation he
himsdf or hersdlf, had to entrench the fact thet it is not good for man to be aone. Otherwise if it was not entrenched it would
be very difficult to bring anybody in. So he did his work, or so we are told and then he did an evauation for those of us who
come from the NGO background, we do know how important and evaudtion is, do we not?

Response:  Yes.

Com. Salome Muigai: And this evdudion that he did after cregting for seven days was summarized in one line and he sad;
“Itisnot good for man to be done” And that iswhy we are here this afternoon to remind man that it is not good for him to be

done

Now, man is garting to understand that he has no choice but to dlow us to be women and sometimes the society induding our
secretariat dlows somebody, not only to be a woman, but it sometimes dso dlows you to have a disability. But the one thing it
isnot going to dlow you isto be a woman and have a what? A disahility, it is too much for it. So you can see even us & the
Commisson we are dill trying to implement the evening of the playing fidd and ensuring that if we are going to Chair, we are
going to Chair from a place which is acceptable to dl of us. Soitisachdlengefor dl of us, it is continuous and you can see the
reason why we need to bring the Condtitution, safely backed and bathed like a baby so that we can dtart the longer road of
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implementation, because that is where the chalenge lies, but we will get there, Inshalla, by Grace of God.

That iswhy this afternoon, | have the privilege to bring in the issues and the gains and dl that pertains to Affirmative Gains for
Sectoral, Minority and Margindized Groups and the person who is going to make the presentation this afternoon is Com.
Abubakar Zen Abubakar. Abubakar, karibu. (Clapping).

Com. Zein Abubakar: Thank you very much, Madam Chair, of the Session, the Char of CKRC, Honourable and
disginguished leaders of the mgority of our people, because that is what you are, the women. (Clapping). You are the
leaders of the mgority of our people because the last census said women congsts of more than 52% of our Republic. (
Clapping). And that is afact that needs to be accepted, some people do not want to accept it, but it is the fact.

Allow me this afternoon, ditinguished ladies and a few gentlemen, to approach this subject tin a dightly different way from the
sequence that had been given there, the sequence is Affirmaive Gains for Sectora Minority and Margindized Groups. | would
beg to depart from that approach for two main reasons. The firg one is something which | hold dear and | keep saying thisin
many forums, thet it is absolutely dangerous, absolutely dangerous to give the impression that the only people or groups which
have gained from the Review Process and the outcome of the Review Process which isthe Draft Bill and the find Report is that

it iswomen, it isminorities and it is margindized groups. That isafdlacy, do we agree?

Response:  Yes.

Com. Zein Abubakar: Because each and every Kenyan has gained and | would like to say something which some people
may find controversa. | can say without fear or doubt in my heart that there is not a Sngle Kenyan, not a sngle Kenyan who
can comein honesty and say, “I have not gained’, not one, zero, zilch, hakuna hata mtu mmoja. That adso applies to groups,
not asngle group of whatever categorization of doughtination (?), if you want to define it by ethnic parameters, if you want to
defineit by palitical congderations, if you want to define it by where people come from, if you want to define it by class, if you
want to define it for interest, professond or otherwise, every group gan. (Clapping). Every group, everybody, every
community in Kenya. We used to be told many lies about how mary communities they are in Kenya, they would say 42, at the
last count there were more than 120. And each one of them came to Commission and said, “Thisis what we want.” And when
we produced the Draft and we went back to the people to disseminate this Draft, we went to each and every Condtituency,
group and individuds and asked them, “Is this what you told us?” and they said, “Yes, thisis what we told you.” (Clapping).
Each one and every one. So you may ask yourselves--

Before | go there, the second reason why | want to take this approach is because many of our previous speakers have dready
touched on many of the thingswhich | was supposed to touch on and particularly Mwalimu Kabira, she talked not only about
women and every time you hear women, you hear margindized groups, minorities, they go together, but | want to take this
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approach because dso that we have become a nation of dishonest people, we have become a naion of dishonest people, (
clapping) with the exception of women.

(Imaudible remarks on the floor). (Clapping).

Com. Zein Abubakar: And | tdl you, | am not saying this so that | may gain favour from you, so you may cheer me on and
sy, “Thisis a good man,” | am saying this because it is the truth and those who were a Bomas they will tdl you, women,
every time there were people pulling apart, women were pulling together.

(Clapping).

Every time people were excdluding others, women were bringing dl women together, (clapping), it did not matter if you are a
Mudim, it did not matter if you are a person with disability, it did not matter if you are a Hindu, it did not matter if you are a
Chridtian, it did not matter if you are Kikuyu or if you were a worker, or if you were from North Eastern, it only mattered

because you are a Kenyan and you are a woman.

Response:  Yed (Clapping).

Com. Zein Abubakar: And this needs to be said, and today, if you think your work is finished, your work has not even
began.

Response:  Yes.

Com. Zein Abubakar: Because the Nation is more divided today than it was during Bomas. (Clapping). And you were
wise counsdors at that time when you brought everybody together and you put your foot down and said, “No.” If Mudim
women want the Kadhis Courts, Mudim women will get the Kadhis Courts, they said that. You sad if thisis good for areas
which were margindized, forgotten, ddiberately, sysematicaly throughout the history of our people from colonia time and you
sad they mugt have a place on the table of our Nation. And you said, “Yes, wewill go together”.

There were times when things were difficult and two medtingsin a week were not enough. Haf the story was told by Mwalimu
Kabira but not the whole story. The whole story was that you met even in evenings, you met on weekends until you fdt that you
have pulled people together.

Now, back to my approach of gains. | said we are a Nation of dishonest people because dso it is only women who proudly

say, “These are what our gains are’ and close to the women are people with disability, margindized communities and some
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minorities. But others are quiet, ask yoursdveswhy. Why are they quiet? Is it because they did not gan? No! They gained
and they are quiet about their gains least somebody says, “ Take it away from them.” (Laughter). And also, the sad part of it is
that apart from being quiet, others have gone a step further, they want to be quiet about their gains but they want to reach out
and take away from others.

Response: Yed (Clapping).

Com. Zein Abubakar: And that is the problem, people cdl it Contentious Issues, people cal it unfinished business, people
cdl it whatever animd they want to cdl it but that is the truth and the people say, about 85% to 90% of this Conditution is
okay, it is good, what about the 10%, where do you get the 10% from? Not from your community, not from your group, not
from where you have gained something, the 10% adways and | am tdling you this is the secret you should know before you
leave here, the 10% is from somebody ese.

| have not come here to insult anybody but let me quickly go through the approach about gains. Gains were mandated by the
law, everybody says, “gans gans’, but they were not just gains, this was a requirement of the Law. Cap 3A demanded that
this should be avaue Review Process and that until those vaues are satisfied, we will not have said that we have disinguished
and actudly exercised our right to have a new Condtitution for dl of us, not one of us, not some of us, dl of us.

Section 3 of the Cap 3A, Objects of Review, Section 5 exactly put even parameters for the organs of Review, the Commission
and even Parliament and in their find andyssthey said, “These Organs shdl do ther work, exercise their work, as long as the
outcome fathfully reflects the wishes of Kenyans” Fathfully, and the Schedules, the second Schedule and the third Schedule,
these were designed to put integrity into the Review Process. Now, what were the principles that we used as far as gains were
concerned? The fird one, upon reflection on our mandate as a Commisson, we decided to retain good idess in the current
Condtitution. They were few but they were there, and then we dso decided to retain dl the rights that were there in this
Condtitution, | chalenge anybody in this Republic to come up and say, “My right was taken away. | had a right in the old
Condtitution, it has been taken away by the Draft Bill of Bomas’, no one can say that, | chdlenge that. (Clapping).

And then, we were required to expand rights and freedoms, we were required to infuse new ideas which would come from our
people, new rights, and thisis another secret. Today | want to remove secrets or quiet secrets that we whisper about. Every
proposa | have seen, now let me speak as Abubakar Zein, and please, please, if you mud judge me harshly, judge me because
| am spesking on thisone. Every proposal | have seen thet is supposed to improve Bomas, each and every one of them Starts
from the premise of removing something, taking away rights, removing freedom, shrinking freedom, each and every one of them
and if you do not believe me, you will have a chance to say, “What about this proposa?’ then | will show you how it reduces

freedom and removes rights.
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So, we have retained the good things in the current Condtitution and we have added and these were not our own additions,
there were additions from our people. Let me name quickly, running, some of them and some of them are philosophicd, it is
not necessaxily that 1 go “Uhm-Uhm”, an individud gain, itisdl of uswho gained.

Sovereignty of the People and the Supremacy of the Condtitution. Thet is dways where we should start. There was a debate in
our country who is sovereign. Some people said the President is sovereign when we started this Process. That is where that
fdlacy about the President being above the law came from. It is grounded in the fdlacy of monarchy, that they were chosen by
God therefore they are above law, that isthelr sovereign. Y ou have heard that uh?

Response:  Yes

Com. Zein Abubakar: There are sovereign. And some people said, the President is sovereign.  People went to the Streets,
we did what we did, we came to a concluson that the people are sovereign. It isincluded here, it is a gan for each and every
one of us, not Parliament, Parliament is not sovereign, the President is not sovereign, the Judiciary is not sovereign, not a sngle

inditution in our country or individud is sovereign, it is the people of Kenyain ther collective nature are sovereign.

The second idea
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