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Introduction

In 1874, the principal chiefs of Fiji signed a Deed of Cession of their islands to the British Crown in the hope of securing, as they put it, ‘civilization and Christianity.’ In 1970, the country became independent, under a newly prepared Constitution. In 1997, Fiji adopted a new Constitution, by a process that is the focus of this paper. In 1999, the Constitution came into force and there was a general election in which the two parties that had been the protagonists of constitutional change were decisively rejected. A further year later, there was a curious civil coup in which the government was held captive in the Parliament Building, by a group of indigenous Fijians led by a failed and dishonest businessman,
 a movement superseded by a military takeover, which resulted, temporarily, in the suspension of the Constitution, and then its abrogation, with the military ruling by decree.

Had this paper been written in April 1999 or even 2000, we would undoubtedly have said the process was a great success, and the 1997 Constitution, though not flawless, was a considerable achievement. Inevitably, we are compelled to address the questions whether the events of 1999-2000, and later, indicate that the Constitution was gravely flawed, even a failure, or that the process was a failure. In order to understand that process, it is necessary to have some understanding of the social and economic structures of Fiji society, and of the constitution making enterprises that had preceded that of the early-mid 1990s.

Fiji’s politics and political and administrative structures have always, from the very inception of Fiji as a political entity, been obsessed with race and ethnicity, thanks to colonial policies.  Every other issue -- human rights, trade unionism, land, economy, education, even religion -- has been subordinated to it. Constitutional debates have fundamentally been about ethnic allocations of power. They have not been about national unity or identity, social justice, the appropriate scope of the public sphere, Fiji’s place in the world, or myriad other issues that define people’s daily experience. As happens with such obsession with race, there is a great distortion of reality. The complexity of Fijian society, with its ethnic divisions and class structures, is obscured so that a regional chiefly class assumes the leadership of the entire community. Such obfuscation, prevalent in other communities as well, is the handmaiden of injustice. The 1997 constitution tries to move to a new paradigm, motivated by newer thinking on ethnic differences, celebrating diversity as a source of enrichment and social justice through national unity and integration. Its own checkered career shows the difficulties of its project. But there is little doubt that in the course of time, its vision will win greater acceptance. A constitution charting a new path does not necessarily achieve its objectives immediately, especially if it operates in a situation where power is fluid and dispersed, the constitution registering no particular class or ethnic victory. What then matters is the persuasive power of its vision and goals. The Reeves Report on the constitution, a watershed in Fiji, did provide that vision, however incompletely and contradictorily the 1997 constitution conveyed it into law and practice.   

Background

Society and Economy
Over the decade following the cession to the Crown, the foundations of a sugar industry were laid, and in 1879 the first of 60,000 Indian indentured laborers arrived to work on the sugar plantations, to help respond to the Colonial Office insistence that Fiji pay its own way.
 The colonial government instituted a system of indirect rule - applicable to indigenous Fijians - involving the entrenchment, and indeed sometimes the distortion, of the chiefly system, and a reinforcement, verging on the creation, of a system of communal land holding. 

By the time Fiji became independent in 1970, indenture was a thing of the past but large numbers of Indo-Fijians were leasing land from Fijians for cane farming, while others were running businesses and entering the professions. Most indigenous Fijians were still living on the land, which was even then largely communally owned, and engaged in subsistence farming. The breakdown of population over the years is shown in table 1.

Table 1 Population by Ethnicity

	Years 
	Fijians

	Indians
	Others
	Total

	1966
	202,176
	240,960
	33,591
	476,727

	1976
	259,932
	292,896
	35,240
	588,068

	1986
	329,305
	348,708
	37,366
	715,375

	1996
	394,999
	336,579
	41,077
	772,655


While there are other countries with ethnic splits not dissimilar to that in Fiji, other examples, such as Trinidad and Guyana, are rather different in that the two major communities (ignoring the small indigenous Indian population in the latter - something which is constantly their fate) are non-indigenous. Malaysia, with a majority of Malays but large ethnic minorities, comes closest to Fiji. But in Fiji by the mid-twentieth century the largest community was the non-indigenous Indian one, though not having an overall majority, while the other large community was the indigenous Fijian. This meant that the debate there could be conducted in terms of those who ‘belonged’ as against those who did not - and that the Fijians (or at least politicians and other advocates on their behalf) could couch their arguments in terms of the rights of indigenous people. This was notwithstanding that their situation was very different from that of peoples like the Maori, Australian Aborigines, Canadian First Nations, or the Sami – indigenous people who had been swamped, marginalized and driven from their lands by incomers. Despite the numerical dominance by incomers, the indigenous Fijians were not driven off their land or marginalized, but they did have a minority complex - which continues even though they are now a majority. On the other hand, the Indians too have a minority psychology, which comes from their exclusion from control of land, the sense that they have not been accepted as part of the nation, and from their vulnerability to racist abuse and physical attacks.

The two communities have remained very separate in many ways. Intermarriage is not by any means unknown, but is not common. Lifestyles are different. In the rural areas most Indians live in individual farm houses, while Fijians live in villages. Most Indians are Hindu (a small proportion are Muslim and even smaller proportion Christian) while Fijians are overwhelmingly Christian. To a considerable extent the two communities are educated in different schools, and do not learn each other’s languages in any systematic fashion. 

The ethnic situation in Fiji has been made more acute because almost every aspect of life is affected by it, or reflects it: religion, language and lifestyle. Particularly problematic is land. Large numbers of Indians have been small-scale farmers, mainly cane farmers, who lease their farms for 30 years at a time from Fijians. There is a small amount of freehold land (about 8% of the total) that is held mostly by Europeans and part-Europeans, and some government land. However, it is not just the Fijian--Indian relationship that is rooted in land, but also relationships within the indigenous community. Most of this land (over 80%) is owned on a customary, communal basis, not by individuals. It is linked to the lineage or mataqali. Revenues from the land are allocated on a hierarchical basis: the chief of the mataqali receives the largest share and the receipts diminish down through the structure.  The benefit thus received by most members of the community from the land is very small, and chiefly dominance is reinforced by the land holding system. In the eyes of some commentators, the resentment that is felt against the cane farmers would be more appropriately directed at the clan and land nexus.

As with immigrant communities in many contexts there is a perception - and not entirely a matter of perception alone - that the Indians are better off than the indigenous people. Until recently, few Fijians have gone into business. And there are some very wealthy Indian businessmen, while even the small shopkeepers in town will seem wealthy to the poor Fijian who comes to town, to try his luck because he is landless perhaps. Far higher proportions of Indians than Fijians tend to be in business. But studies on poverty in Fiji have also shown that the very poorest are actually Indian.
 This, however, is lost on those who are convinced that the benefits of the ethnic structure are all in favor of the Indo-Fijian community. Living standards in Fiji are by no means as grindingly poor as in some developing countries, but a study in 1997 estimated that overall the percentage of poor households was around 25 percent.

There is no denying that the two communities could have done more to diminish the tensions between them. Nor was colonial policy directed towards any such result. Divide and rule applied in Fiji as elsewhere. There was no encouragement in colonial times to integrate, or to learn each other’s languages. And since independence, far too little has been done to redress the situation. Neither community has had a leader of stature who has been prepared to reach out in a sustained way to the other, though crucial transitions, especially independence and the 1990s constitution making process discussed in this paper, have been greatly facilitated by relationships built up between leaders of the communities: Ratu Kamisese Mara and Siddiq Koya at independence, and  Sitiveni Rabuka and Jai Ram Reddy in 1995-97.

There are other communities: Europeans, other Pacific Islanders, Chinese, and those of mixed race, some of whom are ‘part-Europeans’ but others of whom are mixed Fijian/Indo-Fijian, or other combinations. The wholly or partly Europeans have tended to be associated with, and to have given support to, the indigenous Fijian population in political contexts at least. In official terminology, all are sometimes grouped under the rather exclusionary label ‘others’, or in voting contexts as ‘General Voters’. Indeed there is a General Voters Party.

Political Developments


Fiji at Independence and the 1970 Constitution

The army at independence was, and remains, overwhelmingly Fijian -- a legacy partly, perhaps, of Indian lack of enthusiasm for fighting for the Empire, partly of their reluctance to accept that terms of service for Europeans did not apply to all, and partly of the authorities' disinclination to accept Indo-Fijian soldiers in WWII.
 The civil service, on the other hand, was more Indo-Fijian than Fijian, though by no means as greatly so as myth would have it. Political parties were forming - with a strong ethnic focus. Seats in the Legislative Council were racially allocated, as they had been ever since the Council came into existence. In 1904, only Europeans were able to elect their representatives; in 1937 there were 15 members (five Europeans, five Fijians and five Indians), and by the 1960s the numbers increased to 18, six from each ‘race’. 

A general election was held shortly after Fiji became independent, on the basis of a Constitution that allocated parliamentary seats on an ethnic basis (although some seats were chosen through a common roll of the voters of all communities).
 At those elections, 82.6 percent of Fijians voted for the (mainly Fijian) Alliance Party (‘AP’) and 74.2 percent of the Indo-Fijians for the (essentially Indo-Fijian) National Federation Party (‘NFP’). The Alliance Party did have a number of prominent Indo-Fijian leaders - which explains the 24 percent support that party obtained from the community. There was also a Senate with 22 members, of whom eight were nominated by the Great Council of Chiefs (‘GCC’),
 seven by the prime minister, six by the leader of the opposition and one by the Council of Rotuma. 

Overall the 1970 Constitution was on a fairly orthodox Westminster model - a parliamentary system with the Queen as Head of State represented by a Governor-General who was to act on the advice of the government of day (except in certain circumstances such as choosing a head of government). There was a Bill of Rights on a familiar Nigerian model.
 However, the ethnic factor marked this constitution out, and affected a number of aspects of it. The ethnic voting set-up was particularly unusual, although ethnic representation was not uncommon in colonies with settler populations, or otherwise ethnically diverse. The Constitution also entrenched a number of pieces of legislation protecting the interests of indigenous Fijians, in the sense that enhanced majorities, including the consent of a certain number of GCC Senate nominees, were required to change the laws. 
 

The process of negotiating and adopting the constitution was also one that had become standard in colonies moving first to self-government and then to full independence. In 1965, Britain called a conference in London to which all members of the Legislative Assembly were invited. The important decisions to be taken at this conference were not discussed widely in Fiji before the meeting. The next stage comprised secret discussions between the two major parties in 1969. Only four active members from each party were involved; the papers and minutes were kept confidential. There is little evidence of consultation by these participants even with members of their own parties. The Fijian Council of Chiefs and the back-benchers of both parties complained about this, and the secrecy was also criticized by Lord Shepherd, the British Minister invited to review progress, with a view to the third stage – the final constitutional conference in London. Lord Shepherd met with the participants and subsequently, at his suggestion, a meeting of the Legislative Assembly was convened to report on the progress of the talks. A report was issued on the talks before Lord Shepherd left Fiji. 

When the conference took place in April 1970 there was considerable confusion as to what had been agreed upon in the preceding stages. There was little public discussion of the issues before the delegates left for London,
 where, again, the intercession of Britain was required before all outstanding issues could be disposed of.
 The process was standard for independence constitution making, though later Pacific constitutions were generally drawn up in a far more participatory fashion (and even before Fiji’s constitution, there were South Pacific precedents of somewhat open and participatory processes in Western Samoa and Nauru
). After the Constitution was agreed, there was no referendum - not so much as an election.
 One factor was a fear of violence - recent riots in Mauritius, a country that was deemed to bear strong resemblance to Fiji, served as a warning for the leaders. 

The one issue that the various negotiations did not succeed in resolving - it seemed - was the electoral system. The system outlined earlier was only for the first post-independence election. In 1975, a Royal Commission, under the Chairmanship of Professor Harry Street, was appointed, in accordance with the independence settlement, to look at the electoral system; it recommended a partial move away from ethnic representation.
 Although the original understanding (at least in some quarters, though Prime Minister Ratu Mara denied it
) had been that they would be binding on the parties, once delivered, the proposals of the Royal Commission fell like the proverbial lead balloon. The AP had no interest in becoming less communal, and although the NFP accused the Government of breach of faith, it has been suggested that the NFP cynically thought that hanging on to the existing system would be in the interests of the Indo-Fijians as their numbers declined to perhaps less than the indigenous Fijians. Brij Lal comments,

The Indo-Fijian leaders had succumbed to the political considerations of the moment, with only myopic visions of the long-term interests of their own people and the nation at large. For this, they and their people would pay a terrible price a decade later. 

Although this Royal Commission sat in Fiji, Lal suggests that its proceedings elicited little interest there. 


The Ethnicization of Politics, the 1987 Coups, and the Falvey Committee

What distinguished Fiji politics was intensification of ethnicization.  Government policies designed to advance the indigenous community, and an element of virulent racism that entered politics in the mid-1970s, led the Indo-Fijian community to draw together in an electoral sense with the stunning result that in 1977 the largest single party was the NFP - with precisely half the seats in the House. The Governor-General (‘GG’) did the right thing and offered the prime ministership to the NFP leader. The party dithered for a few days and the GG took a decision to invite the leader of the Alliance to form a government. Perhaps if he had done otherwise Fiji would have had its first coup 10 years earlier than it in fact did.

In the mid-1980s there emerged a party based not on ethnicity but more on class interests: the Fiji Labour Party. It was headed by a Fijian doctor/retired civil servant, Dr Timothy Bavadra, and its secretary was an Indo-Fijian. But the new party realized that there was a danger that it would simply split the anti-Alliance vote, so it entered into a coalition agreement with the NFP to fight the 1987 election under the leadership of Dr Bavadra.
 Within the Fijian community the new alignment reflected the distinction between the traditionalists, who were happy to uphold the communal traditions and the role of chiefs in politics, and those who saw the communal lifestyle as holding back the development of the Fijian community and thought that chieftaincy should be kept separate from ‘modern’ politics. It also reflected the gap between the Fijians of the western division - more modernizing, less clan and chief bound, with a sense of having been marginalized by the dominant east - and the rest.  In response to this coalition, the Alliance Party entered into its own coalition agreement with the General Electors (this category consisted of all citizens other than indigenous Fijians and Indo-Fijians, dominated by Europeans and part-Europeans).

The FLP-NFP Coalition won the April 1987 elections, though voting was still largely on ethnic lines.
 Bavadra was invited to form a government, which consisted of seven Fijian and seven Indo-Fijian cabinet ministers – the latter holding portfolios that had very often gone to Indo-Fijians in Alliance governments. One month later, Lt-Col. Sitiveni Rabuka led a military take-over.

Refusal to accept the decision of the voters was the common response of Fijian chauvinists, shaken traditionalists, and disappointed aspirants to government office or other lucrative benefits from an Alliance victory. And as well as the victors in the election, the Constitution itself was the target of attack. Soon after the election and before the coup, a meeting of 2000 Fijians (the emerging Taukei Movement - taukei being the indigenous Fijians) prepared a petition to the GG demanding that the constitution be changed to provide that the indigenous people "must always control the government to safeguard their special status and rights."

As soon as a degree of public order was restored to Suva, and a government headed by Rabuka was installed, the GG indeed set up a Constitution Review Committee in which the Coalition reluctantly agreed to take part, though heavily outnumbered by Alliance and Great Council of Chiefs members. This was the first time that the people of Fiji were seriously asked what they wanted in terms of a constitutional structure. 

The Committee was chaired by Sir John Falvey, a former Attorney-General (close to indigenous Fijians), and the other members were four nominees each of the Governor-General, the Great Council of Chiefs, the NFP-Labour Coalition, and the Alliance Party.
 Its terms of reference were originally:

to review the Constitution of Fiji with the view to proposing to the Governor-General amendments which will guarantee indigenous Fijian political interests and in so doing bear in  mind the best interests of other people in Fiji.

After the Coalition members objected, the words after ‘interests’ were changed to:

with full regard to the interests of other people in Fiji.

The Committee held hearings in the four major towns and received 800 submissions.
 But the atmosphere in which these consultations took place was hardly conducive to any conciliatory recommendations. The Indo-Fijian community (with the exception of some of the Muslims) wanted a return to the 1970 Constitution, while most Fijian individuals and groups wanted to enshrine Fijian dominance, differing only in the smallness of the role they would give to the Indo-Fijians.  

This process was leading nowhere. There had already been violence in the period after the coup, and stability and the economy were clearly under threat. The GG instituted a series of meetings between the political parties, and this resulted in the Deuba Accord, which was to be announced on September 25. An interim government with members drawn equally from the two main parties was to be set up, and a new Constitution Review Committee was to be established under a foreign expert to propose a constitution acceptable to all, taking into account not only the aspirations of the indigenous community but of the others as well. 

Rabuka’s response was rapid - on September 25 he carried out the second 1987 coup. Unable to get the Coalition to accept the GCC model constitution, which had a built-in Fijian majority and restricted various offices, including that of Prime Minister, to Fijians, he declared Fiji a republic, and set up a Taukei Movement dominated government, headed by himself. The Governor General resigned a month later. By the end of the year, Rabuka had left the position of Prime Minister, though he remained in the Cabinet, and the former GG had become President. The latter then invited former Prime Minister Ratu Mara (who served from independence until the 1987 election) to resume that post, thus returning the country to civilian, if not constitutional, rule. 


The Cabinet then put forward a draft Constitution,
 one owing a good deal to the GCC proposals of 1987, and prepared by a committee comprising nine Fijians, two Indo-Fijians and one general elector. The Fijians included Rabuka, Apisai Tora –(a Fijian nationalist, even chauvinist), Tomasi Vakatora (later to be on the Reeves Commission), and the moderate Josefata Kamikamica. The Indians were "marginal and discredited" within their own community, Brij Lal observes.
 This draft was translated into Fijian and Fiji Hindi.

The Manueli Committee and the 1990 Constitution

The Constitution Inquiry and Advisory Committee was then established, though chaired not by a foreign expert, but by a retired Colonel, Paul Manueli, who was from Rotuma.  The Committee included six Fijians, five Indo-Fijians and four General Voters.
  Its terms of reference were related strictly to the public reaction to the draft, and to making proposals based on that reaction. Ratu Mara described the process: "citizens throughout the country were given the opportunity of making their views known, and eminent legal experts were called on for advice."
 Yash Ghai had a different view:

The Interim Government claims that [the Constitution] is a reflection of the will of the people, when no real opportunity was given to them to participate in its making and they were denied the right to vote on it. The various committees which have made recommendations on its provisions were handpicked by the interim regime and enjoyed neither popular support nor public credibility. The views they presented were not those of the majority of Fiji’s citizens. Even the most ardent supporters of the regime have not understood the terms of the Constitution....

Brij Lal’s evaluation of the process was a little less harsh:

The Committee conducted 32 hearings at 14 centres in the first half of 1989 and received oral and written submissions reflecting many perspectives.

The Committee itself reported that at first it received few submissions, because the Internal Security Decree remained in full force.
 Delay in distributing the Fijian and Hindi versions of the draft constitution reduced the number of submissions from non-English speakers, and there seems to have been a tendency for Fijians to rely on their provincial representatives. The result was that the Committee received verbal submissions from 174 groups and 175 individuals, in addition to written submissions from 104 individuals and 105 groups. Indeed, Indo-Fijians seemed no more ready to make individual submissions; while 82 Fijians made individual submissions only 39 Indo-Fijians did so, and 22 Fijian groups and 141 Indian groups. 

Among the submissions received by the Committee was one from the military which can hardly have failed to have a profound impact on it, in view of the two still recent coups. Theirs was a vision of a country in which Fijians enjoyed "absolute political dominance," where the press was controlled, judges appointed who would "accept the reality of the situation," workers unable to form trade unions, and the church cut off from what were viewed as subversive foreign influences, while the nation was subject to discipline, and deprived of constitutional rule for 15 years. The military also called for a state religion. And in order to ensure that the military could carry out its "monitoring role," it should be "given executive authority."
 

One of Ratu Mara’s ‘experts’ was the late Albert Blaustein, who was engaged as a draftsman of the 1990 Constitution, and found himself in a delicate position, trying to persuade the government to moderate some of the worst elements of the draft, while being employed to deliver a document with a racist foundation. Thus he commented on the proposal to require that the Prime Minister must be Fijian: “With an indigenous Fijian majority in the House, this guarantee may be considered superfluous and will only lead to further criticism.” Arguing for the abandonment of communal rolls, he wrote, “Rolls based on race - especially a special roll for voters who are neither Fijian, Indian or Rotuman - sounds much too South African….But while we know the difference, you can be sure that the South African label will be attached to such proposals.”
 On both counts his efforts failed.
 

The Manueli report, and the 1990 Constitution based on it, were both racially based and racially biased documents. The report has been described as enshrining “the exploitative ideology of indigenous Fijian paramountcy.”
 The Committee did reject, however, the idea that Fiji should be declared a Christian state, and the proposal that the Commander of the Military Forces be a member of the lower House of Parliament (a view with which the military had concurred). Under the Committee's approach, all voting would be on an ethnic basis, and 37 of the 70 seats in the lower house would go to Fijians and 27 to Indo-Fijians. An appointed upper house would be over two-thirds Fijian. The Constitution mandated affirmative action in favor of Fijians, elevated the status of Fijian customary law, barred access to the ordinary courts in cases involving Fijian customary land law, and provided for human rights provisions to be superseded by a two-thirds majority vote of both houses in a wide range of circumstances. Only an indigenous Fijian could be Prime Minister, and the President was to be appointed by the Great Council of Chiefs. 

But what dominated Fijian elite views at this period was not just the question of the Indo-Fijian bogey, but also an outdated perception of Fijian society – rural, land-linked, chief-dominated and cohesive. The Constitution of 1990 was biased towards rural Fijians (the 33 percent of Fijians who lived in urban areas having only 13.5 percent of the parliamentary seats). It gave a far more prominent role than in the past to the GCC. Indeed, events since 1987 have involved the exploitation of tradition, and of religion, and reinforcement of militarism, by the Fijian elite to the detriment of the ordinary Fijian.

Elections were held under this Constitution in 1992, elections in which, after a good deal of soul searching, the Coalition parties participated (though the differences over whether to participate actually broke the Coalition). The election led to Rabuka becoming Prime Minister as an elected politician rather than as a coup-maker. By this time Bavadra had died; we cannot know how the history of Fiji might have been different if this statesman had not died then. He was a key Fijian politician totally committed to the vision of a non-racial and just Fiji, and with his passing there was no one of his stature who could carry the people, especially Fijians, on this platform.  

It seemed that the Fijians had got everything they wanted. And writing not long after the Constitution came into force, an Indo-Fijian wrote that, for his community, the Constitution:

does not lay to rest the ghost of the girmit [indenture] experience, but raises the spectre of a new one, a life of subservience, lived as a vulagi ‘foreigner’ on the sufferance of the Fijian people. While the original girmit lasted only five years, this one, they feel, is intended as a permanent arrangement.

Yet, five years after these words were published Fiji had a new name, and a new Constitution, which was firmly within the tradition of ‘modern’ constitutions, recognizing human rights, with an electoral system not purged totally of racial elements, but designed to counteract ethnic tensions. It was prepared by a Commission that included the same Indo-Fijian who wrote these despondent words. And most remarkably (but perhaps fatally), eighteen months further on the country had an Indo-Fijian Prime Minister. How was all this possible? The question can be broken down: first, how was it that the idea of a process even capable of producing such a constitution was acceptable to the apparent ‘victors’ of the events of 1987; second, what were the influences that led to the proposals taking the form they did; and third, how could the proposals be enacted by a Parliament formed under the 1990 Constitution?

The Reform Process
Why More Reform at All?
First of all, the 1990 Constitution itself provided that it should be reviewed within seven years (so the army’s view on this did not prevail). In the second reading debate in Parliament on the Bill for the 1997 Constitution, Colonel Manueli said, 

At the time I believed that the 1990 Constitution was the best we could achieve given the circumstances prevailing then. Those of us who were involved were very much aware of its shortcomings. This was the reason why we made it mandatory for the Review of the Constitution at the end of seven years. 
  

 And Prime Minister Ratu Mara, in a report to the President in May 1992, observed, 

The document you finally promulgated in 1990 was not perfect.…It is the centre of controversy during the current election campaign....I am confident that negotiations between the two communities will be possible if goodwill and trust can be established among the political leaders.
 

The Labour Party which won 13 seats in the 1992 election supported the largest party - the newly founded SVT,
 set up by the GCC specifically to champion Fijian interests. One condition of support was that the Government should pursue constitutional reform as a matter of priority. Rabuka agreed, though with no evident enthusiasm.
 And once in power he dragged his feet on the issue.


Rabuka raised an issue with important constitutional implications when he suggested in late 1992 that there should be discussion on the possibility of forming a government of national unity (‘GNU’). But the GNU idea was designed as sugar for the pill of the 1990 Constitution - something to make the existing set up palatable to the Indian community and more acceptable overseas, and the government’s expectation seemed to be that the fundamentals of that Constitution would not change. Even Mara described it as "a realistic framework for taking the country back to constitutional government."
 


However, by mid-1993 the Fijian political elite was beginning to talk openly about a constitutional review, and in June Rabuka met with the leaders of the opposition parties (the FLP and the NFP), following which he expanded membership of an existing cabinet committee on constitutional review to include them. In August 1993, the NFP produced a paper exploring issues of reform, which foreshadowed many of the points that were to be at issue when the formal review process got under way. The following month, Parliament agreed to set up a Review Commission.

A number of factors perhaps worked together to lead to the government’s being prepared to embark on a serious reform exercise. First, there was a realization that the situation in which Fiji was viewed with suspicion in the outside world, and in which a large sector of the population was alienated, was not good for the economy. Private investment as a percentage of GDP dropped markedly after 1987, for example. Second, there was active pressure from outside to reform (touched on below).  Third, Rabuka's government was not able to sustain its credibility. There were some scandals involving corruption and incompetence, and the 1993 budget was actually defeated - some dissident Fijian MPs voting with the opposition - though Rabuka was returned to power in the consequent election. (To be fair to the SVT, however, discussion about constitutional reform began before the budget defeat.) 

The 1990 Constitution was leading to political fragmentation of the Fijian community as demonstrated by the rise of provincialism, disintegration of the Alliance Party, and rise of several new Fijian parties. The fragmentation meant that any Fijian faction seeking to form a government would need the parliamentary support of at least some Indo-Fijian members, prompting the realization among Fijians that a majority of Fijian seats in the House of Representatives was not sufficient for Fijian domination. Moreover, some elements of the fear felt by Fijians over the risk of Indian dominance were moderated when it was realized that the population balance was shifting, largely as a result of migration of Indians, as well as their lower birth rate, as shown in table 1, earlier. 
Structure of the Process


Once it was decided that there was indeed going to be a Commission, it was some time before agreement was reached on its structure, size and membership. At least four basic models were being floated:

	

	Proposed by Cabinet
	Proposed by SVT
	Proposed by NFP
	Actual Commission

	Size
	8
	11
	6/7
	3

	Make-up (apart from Chair)
	3 Fijian

2 Indo-Fijian

1 Rotuman

1 General Voter
	Deputy Chair Indo-Fijian

2 nominees of SVT

1 General Voter

1 NFP

1 Fijian Association

1 All National Congress

1Rotuman

1 State Services
	1/2 foreign constitutional lawyers or distinguished political scientist with relevant knowledge

1 eminent economist

3 local – chosen for knowledge of law and other relevant fields
	1 Fijian

1 Indo-Fijian

	Chair
	Foreigner (preferably from Malaysia)
	Fijian
	Not specified
	Foreigner (New Zealand)



The chair ultimately appointed was Sir Paul Reeves, a Maori, former Archbishop and former Governor-General of New Zealand. The other members of the Commission were a Fijian politician, Tomasi Vakatora (nominated by the Government), and an Indo-Fijian academic historian Brij Lal (nominated by the Opposition). Counsel to the Commission were a New Zealand woman (who was familiar with other Pacific islands states) and a Fiji ‘General Voter’ (specifically, a part-European), and the secretary to the Commission was a Rotuman lawyer. This was a rather small body, which made it impossible to have a wide range of interests directly represented within the Commission. Particularly, it is unsurprising that there was no woman – and the presence of one, foreign, woman as counsel is no answer to this shortcoming, however important that function.


It took nearly two years from the time when the Government began to think about such a Commission until the Reeves Commission came into existence. The negotiations - which were taking place within the cabinet committee - over the identity of the chair alone took about six months. The Opposition was determined to reject the SVT Government scheme to have a Fijian chair it – especially, perhaps, the proposal to designate as chair the Chief Justice of the time.
 The Opposition was determined that the chair should be a non-Fiji person. Sir Paul Reeves was chosen because of his ethnic and religious background, and because he was perceived to be fair-minded.
 


The Commission’s terms of reference were crucial to the nature of the enterprise, and were also the subject of extremely tough negotiation between government and opposition in the cabinet constitution committee.   The Government wanted the starting point to be the 1990 Constitution, and Fijian interests to have pride of place. The Opposition wanted the entire constitutional structure to be 'up for grabs,’ with the terms of reference reflecting fairness to all communities and the necessity of national unity. The terms of reference as adopted bear the hallmarks of the ultimate compromise:

The Commission shall review the Constitution promoting racial harmony and national unity and the economic and social advancement of all communities and bearing in mind internationally recognised principles and standards of individual and group rights. Towards these ends, the Commission shall:

(1)
Take into account that the Constitution shall guarantee full protection and promotion of the rights, interests and concerns of the indigenous Fijian and Rotuman people.

(2) Scrutinise and consider the extent to which the Constitution of Fiji meets the present and future constitutional needs of the people of Fiji, having full regard to the rights, interests and concerns of all ethnic groups of people in Fiji.

(3) Facilitate the widest possible debate throughout Fiji on the terms of the Constitution of Fiji and to enquire into and ascertain the variety of views and opinions that may exist in Fiji as to how the provisions of the Fiji Constitution can be improved upon in the context of Fiji’s needs as a multi-ethnic and multi-cultural society.

(4) Report fully on all the above matters and, in particular, to recommend constitutional arrangements likely to achieve the objectives of the Constitutional Review as set out above. 
They set the scene not for a tinkering with the 1990 constitution, but for a total overhaul, though the emphasis on ‘rights, interests and concerns of the indigenous Fijian and Rotuman people’ went further than the Opposition would have wanted in terms of giving specific protection to sectional interests. In the end, the Opposition accepted the compromise in order to get the process started, and also in the belief that an independent and fair commission would recommend provisions fair to its community.


Brij Lal, 
 and more briefly Tomasi Vakatora,
 have written about the modus operandi of the Commission. Such a small commission inevitably depended very much on the personalities of its members. Initial auguries were not encouraging. Lal was very clearly identified as an NFP sympathizer, and had written in fairly strong terms about developments in Fiji up to the early 1990s. Vakatora was a fairly ‘hard-line’ Fijian politician the first edition of whose autobiography indicated little positive towards the Indian community.
  His appointment initially filled the Opposition leaders with despair. In the event, the whole experience wrought a remarkable change in both men. They ended as friends,
 and the report they produced was unanimous. It seems to have been the experience of traveling around the country listening to the views of the ordinary citizens that brought them together. They realized the reality of life for the ordinary person, the fact that ethnic rivalries did not dominate the lives of people, and that there was a genuine willingness to work together for the common benefit. (This was despite elements of grandstanding on the part of some who gave evidence, and manipulations in the sense mentioned earlier.) The very burden of responsibility exercises its own influence, as well. And the Chair took the view that the main responsibility lay upon the two Fiji citizens. Lal quotes him as saying, “If you two agree among yourselves, I won’t stand in your way.”
 And Vakatora wrote,

…Brij and I were able to iron our differences, sometimes after long and tense talks. … This was possible because of the mutual trust we had built between ourselves and the confidence and trust placed on us by our Chairman.


In the end, the document that the Commission produced was essentially drafting instructions for an entire new Constitution. Especially in the rather complex drafting tradition of the common law, experience suggests that a very important degree of momentum towards change can be achieved by presenting not just the ideas but the actual formulations required to achieve the recommended result. The Commission did not do this - except in some specific instances. But the proposals it made were framed in very precise terms - something that was to a substantial degree the work of the counsel, especially Alison Quentin-Baxter, for it will have been noted that no member of the Commission was a lawyer.
 That said, it is clear that Vakatora and Lal were thoroughly involved in every aspect of the work, and that the decision making was very much the work of the Commission and not of its technical staff. Vakatora says that he read the final report at least seven times.
 

Timing and Sequencing


The timeline from the appointment of the Reeves Commission until the passing of the Amendment Act was:

	Date/period
	Specific events
	Ongoing processes

	
	
	Public hearings 
	Foreign travel
	Developing ideas
	Backgr’d papers 
	Public debate
	Report writing
	Parliament

	March 1995
	March 15 Commission appointed
	
	
	
	
	
	
	

	April
	
	
	
	
	
	
	
	

	May
	
	
	
	
	
	
	
	

	June
	Beginning – met for first time

Prepared Mission statement

June 16 Commission met Joint Parliamentary Committee to brief it

Program of work prepared
	
	
	
	
	
	
	

	July
	
	
	
	
	
	
	
	

	August
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	September
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	October
	Last submission October 10 (SVT)
	
	
	
	
	
	
	

	November
	Private meetings with high officers of state, judges etc
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	December
	
	
	
	
	
	
	
	

	January 1996
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	February
	Visited Wellington met Electoral Commission and others
	
	
	
	
	
	
	

	March 
	
	
	
	
	
	
	
	

	April
	Official of Australian Electoral Commission visited Fiji
	
	
	
	
	
	
	

	May
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	

	June
	
	
	
	
	
	
	
	

	July
	
	
	
	
	
	
	
	

	August
	
	
	
	
	
	
	
	

	September
	4-6 Report submitted to President and Parliament and then published

Commission winds up
	
	
	
	
	
	
	

	October
	
	
	
	
	
	
	
	

	November
	
	
	
	
	
	
	
	

	December
	
	
	
	
	
	
	
	

	January - July1997
	July 3 Bill passed
	
	
	
	
	
	
	



It will be noted that this process involved no referendum, and no election before the constitution was adopted. The task of preparing a draft was given entirely to the Commission, and enactment was a matter for Parliament, as regularly constituted, only.


The Commission Phase


Originally the Commission was given just over one year to complete its work, but this was extended by three months. Even so the production of the report, nearly 800 pages, was a remarkable achievement in the time allotted. This is not just a pleasantry. Timing can be a crucial matter in constitutional reform. A constitution that is produced under excessive pressure of time - whether this is the result of internal pressures linked to electoral or conflict resolution factors, or to deadlines imposed from outside (as in the case of East Timor and Afghanistan) - may not only be defective in a technical sense, but may also lack the commitment of the public (the ‘sense of ownership’ which is a currently fashionable phrase).  Developing that commitment requires time to educate and consult the people. On the other hand, a long, drawn out process runs the risk on the one hand of losing the interest of the public, and on the other of ‘missing the bus’ in the sense that the factors which made the political context receptive to new possibilities may no longer exist.


The Commission’s own account of its work shows that the high priority in terms of timing was given to public hearings.
 In other words, the Commission did not present a draft to the people and ask them what they thought of it. This was perhaps less necessary, since there was already the 1990 Constitution to be used as the basis for discussion (although the Commission appears not to have provided or facilitated any public education about its contents).
 Having been appointed in May 1995 the Commission spent most of July, August and September holding public (or occasionally private) hearings around the country. 


These hearings were followed up by visits to Malaysia, Mauritius, South Africa, and the United States (despite the reluctance of the government to sanction the trip, which was financed by outside donations). Parallel to these information gathering exercises the Commission had asked a number of people to prepare research papers, and also institutions and individuals to supply specific information. But again, these research papers were used, while the deliberations were going on, solely for the purposes of the Commission rather than for informing public debate, and were only published after the Report itself.


The Report was presented to President Mara and then published at the beginning of September 1996, an extension from the original June 30th deadline having been granted. It was submitted not to official popular debate but to Parliament, where the main work was done by a Select Committee. 


From Report to Law



The report was published only in English (not surprising for such a voluminous document, but unfortunate). There was no officially sponsored public debate on the report. Only the Citizens’ Constitutional Forum (see below) tried to inform the public what the implications of the report were. The report itself, and the stages which led to its ultimate enactment as a constitution, disappeared from public view, to emerge only as a constitutional amendment Bill. 



The primary responsibility for hammering out the final decisions lay with an all-party Joint Parliamentary Select Committee (‘JPSC’), working in secrecy, without the assistance of the legal advisers of the parties. The parliamentary phase lasted from the completion of the report until the enactment of the amendment Bill, and itself comprised two elements: the work of the JPSC, and that of the full parliament. The main work of the Committee took about six months, and it produced an agreement dated April 14, 1997, on the most important issues, including the electoral system.
 



The final report of the Committee is a poor guide to its discussions and its mode of reaching a consensus. Consensus they did reach, but it was a consensus colored by their experience and predilections as politicians. The proceedings in the JPSC were very much a matter of negotiation. But more importantly, the negotiations were taking place between Sitiveni Rabuka and Jai Ram Reddy, the leaders of Government and Opposition, or the SVT and the NFP, respectively. The coup leader of 1987 and the Indian leader seemed to have achieved a quite remarkable working relationship. If the JPSC was unable to work out an agreement on a particular issue, they would turn it over to the party leaders (a practice reminiscent of the South African process where Mandela and de Klerk were used to break deadlocks). One could say that they ‘stitched it up’ between them. The negotiations in the committee involved a good deal of compromise. The Fijian members did not really want any change to the 1990 constitution; the Indo-Fijians wanted radical change. Each in the end accepted things that were basically unpalatable to them.  Politicians were more reluctant to move away as emphatically from the older Fiji constitutional assumptions than the Reeves Commission. They stuck to communal seats for the most part (hoping that an alternative vote electoral system, which probably most did not understand, would do the trick). They choose to retain a Senate whose membership had become a form of patronage for leaders of major parties.


This having been done, the leaders committed their parties to support the resulting agreed bill, which then went to the draftsmen - who put their peculiar stamp on it. Apparently, in possession of the South African constitution, they managed to sneak in an idea or two of their own. It seems that the inclusion of sexual orientation as a prohibited ground of discrimination comes from the drafters; certainly it is not in the Reeves Report. 


A very important element in this stage was the fact that the Great Council of Chiefs agreed to support the Bill. Jai Ram Reddy was invited to address the GCC, the first time such a thing had ever happened; he responded with a much praised speech which he began in Fijian.
 During the parliamentary debates repeated tribute was paid to the GCC and its role in ensuring acceptance of the Constitution.


Not all members of Parliament were happy about the way the decision making had been done. V S Tunidau objected:

Using the Joint Parliamentary Select Committee, then lobbied through the Great Council of Chiefs, and formulating the passage of the JSPC Report straight into a Bill form is to me a very clever ploy denying us the fundamental process of parliamentary democracy.

K R Bulewa commented that,

The negotiations process from my Party’s perspective left a lot of room for improvement. Communications between caucus and the Party’s representatives on the Joint Parliamentary Select Committee were haphazard at the best of time and sometimes non-existent. Negotiating strategies were non-existent and were regularly overridden by decisions reached at the top….

The fact that our party was able to reach agreement on issues under discussion is a tribute to the strong leadership of our leader, the Prime Minister, the fair mindedness of the Opposition and the statemenship-like qualities of my colleagues. 

The Bill, technically an amendment Bill for the 1990 Constitution, was introduced by the Prime Minister on June 23.
  In fact, it produced a new document: the Constitution of the Fiji Islands (the new name intended to solve the problem of nomenclature).


In the debate in the House there was a great deal of rhetoric about tolerance (the greatest acrimony being reserved for exchanges between the FLP and the NFP). Many Fijian members spoke against aspects of the Bill, most notably arguing for Fiji to be a Christian state, or generally regretting the loss of the Fijian dominance in the 1990 Constitution. 


There were very few amendments to the Bill, and most of those were proposed by the Prime Minister and emanated from the JPSC, which was still sitting as the debate in the full house went on. Among the amendments at this stage were the introduction of compulsory voting (section 56 in the final Constitution), and the requirement that the House have at least 5 sectoral committees (section 74 (3)). Both of these were agreed to without debate or division. The major proposal from the other side came from the Labour Party: Chaudhry wanted an extra Indian communal seat, but this was rejected by a vote of 59 to five. 


Every member of parliament (save for two absentees) voted for the Constitution. Apparently, Rabuka had told his Ministers that if they did not support it they would lose their portfolios. 

Public Participation


The Commission's Consultations


The Reeves Commission had no structure outside its members and supporting staff. It had no sort of local organization.
 The Commission simply announced that on a certain day it would sit in a certain place (court room, civic building, school or wherever) for the reception of views. The Commission visited far more places than any other previous commission - though interestingly this did not generate a significantly larger number of submissions than the Manueli Committee in 1989. A quick count of individual submissions (relying on names
) indicates the following breakdown: 114 Fijian, 88 Indo-Fijians (of whom 10 seem to be probably Muslim), and 21 others.


This is itself interesting, for in some other contexts the Indian community is more likely to express its views than the Fijian - which one might expect in view of the higher average level of education among the former, though the breakdown of submissions to the Manueli Committee was similar. Among the organizations that made submissions, local churches clearly predominated. It is clear that many of the views presented were orchestrated. A bit like an Amnesty International campaign, standard forms of presentation were made available by political parties and other groups for their members to sign and submit. Lal wrote of a submission by the Arya Samaj “which will be repeated – worse, read word for word – countless times in the days and weeks ahead.”
 But by no means all were of this type.

The speed with which the Commission embarked on tours around the country and overseas was only possible because it made no attempt to undertake any form of civic education. Although the level of literacy in Fiji is relatively high, and the previous few years had been very political so there was probably a high degree of awareness of the broad concept of a constitution, the population at large was almost certainly uninformed about the details of the constitutions that had prevailed in the country, and certainly of the options. Indeed, the events of the previous six to eight years would almost certainly have led the ordinary person to think merely in terms of the system of government and electoral systems - in other words, of the question how the constitution could prevent (for Fijians) or not obstruct (for Indo-Fijians) the coming to power of another ‘Indian dominated’ Government. 


How far it is either possible or desirable to go in the area of civic education is debatable. This may indeed be an area in which ‘a little learning is a dangerous thing.’ But there is evidently room for people at large to be given some basic information about what a constitution might do, before they are approached for their views. And there is rather more room for specific interest groups to be educated in the sorts of devices and institutions that may benefit their own situation: women and people with disabilities are only two of the obvious groups. But in Fiji, the Commission made no attempt and had no mandate to carry out any education of this sort. 


The considerable publicity attached to the work of the Commission, especially the public hearings, was, however, an education tool. Lal describes briefly the newspaper and radio coverage, and notes that on the new television “[t]he words, the gestures, the emotions of the presenters and the audience [were] dissected in minute detail.”


Civil Society

Civil society began a dialogue on constitutional reform early in the 1990s. In December 1993 a consultation on reform led to the setting up of the Citizens Constitutional Forum (CCF), which was to become the principal non-politically aligned group discussing the issue. This body was to a considerable extent the brainchild of Yash Ghai, working closely with Claire Slatter and Satendra Prasad, of the University of the South Pacific (‘USP’), academics active in politics. While in Fiji in 1992-93 to advise the Coalition parties in the context of the impending issue of a review of the Constitution, Ghai came to realize that there was really no forum for public debate and education on the matter. He therefore met with a number of academics and religious, gender and trade union organizations to propose that they consider setting up a civil society group for just this purpose. The suggestions having been received with enthusiasm, he obtained financial assistance from International Alert, the organization founded by Martin Ennals. That organization funded the initial consultations, and later Conciliation Resources, a breakaway organization of International Alert, performed the same function providing financial assistance and some help in the form of international linkages. 


The organization began in a very small way. At a meeting in Nadi (western Fiji) in 1995, for example, (one of the first held outside the capital, Suva) very few people came who were not in some way associated with CCF already. And meetings were never big public affairs. But they did attract a remarkable cross section of Fiji society. People from all the political parties came, and from all religious groups. They would go back to their own organizations and contexts with at least some sort of impact from the event that they had attended. The atmosphere of these events remained almost uniformly positive and without acrimony. The organization had a commendable record of putting the proceedings of its meetings into print, and thus they received a wider publicity. It produced its own submission to the Reeves Commission, which made many points similar to those expressed in the FLP--NFP submission, but in a more direct and simpler form.
 It also remained a very multi-racial organization, which was itself a valuable contribution. Without the CCF the whole issue of constitutional reform might have remained very much more invisible than it did. A measure of its growing impact was the fact that the Prime Minister, Rabuka, having shunned all CCF activities during the early stages of the process, asked to be permitted to launch its civic education materials on the new constitution, which were deemed to be much superior to government’s efforts.


Over the years from 1993 until the Constitution was adopted, CCF held a series of consultations that brought together a very wide spectrum of people from within and outside Fiji to discuss constitutional issues. These involved a mixture of information papers - on conditions in and possibilities for Fiji itself, and on experience elsewhere in the world - and proposals for specific institutions in the Constitution (frequently these were also published in Fijian and Hindi). It also helped to draft legislation to implement the constitution, particularly a Freedom of Information Bill. The consultations were designed to perform a number of functions: not only to inform and to make specific suggestions, but to build bridges between communities and to lay the groundwork for a consensual approach to constitution and nation building. What it could do was limited. But it did manage to place and keep the idea of constitution making, not just as a matter for sectional propaganda, on the agenda of at least the press and the middle classes. And today it is the most effective and influential organization devoted to constitutionalism, national unity and racial amity.


A flavor of the sort of contribution made to the debate by the CCF can be gathered from the topics of one of the consultations held in 1994. The topics involved the electoral system, Fijian interests, Indo-Fijian and minority concerns, rights and religious issues, land, power sharing, affirmative action, and state and civil society. Speakers at that event included leaders of the Labour Party, SVT, Fijian Association Party, the NFP and one other Fijian party, a Fijian Senator, a Fijian high chief,  SEQ CHAPTER \h \r 1an Indo-Fijian academic, a Fijian academic, Director of Research of the Fiji Council of Churches, and a speaker from Interfaith Search. Various foreign experts spoke as well: an academic from New Zealand, Nigel Roberts; Helmut Steinberger (University of Heidelberg), who discussed Belgium and Bosnia; Jomo K Sundaram, who spoke on Malaysia; and Yash Ghai, who addressed power sharing.


The Religious Input

Religion plays a large part in Fiji social and political life. On the whole this is ‘mainstream’ religion.  Most Fijians are Methodist; but whereas in the United Kingdom the Methodist Church has a reputation for a degree of broad-mindedness, the Fiji Methodist Church has been very rigid in its views, not to say at times somewhat racist. In the aftermath of the first coup, the government passed a Sunday Observance law that imposed a positively Victorian notion on the community - including the prohibition of any public transport. This was partly directed at the Indian community. The church has sometimes provided backing to attitudes and policies that have driven the wedges between the communities deeper.


On the other hand, religious organizations have provided some very valuable leadership to efforts to reconcile the differences between communities, and to work towards a constitution that respects human rights and all communities. In the aftermath of the coups of 1987, Inter-faith Search and Fiji-I-Care came into existence with the specific object of healing rifts, and they have worked with non-religious organizations, especially with the Citizens Constitutional Forum. Early in the 1990s, the Fiji Council of Churches initiated dialogues on constitutional reform, and meetings of this sort were an important catalyst.


In terms of input to the Reeves Commission, their report shows that of 632 submissions from ‘groups and organizations,’ roughly 341 came from specifically religious  and mostly Christian groupings, but including 47 Hindu or Sikh congregations or organizations. This may over-estimate the Christian input, in the sense that in many villages the church would be the only forum for aggregating views, and those views might well have little religious content.

International Input and the Role of the International Community


International factors were important in various ways. Perhaps there would never have been a review in the 1990s at all if it had not been for international influence. The World Bank put a great deal of pressure, several of its reports taking the position that unless there was a constitution acceptable to all communities, the prospects for economic growth would remain dim. It is clear that individual governments, notably those of the United Kingdom, Australia and New Zealand, were putting pressure on that of Fiji to reform the 1990 Constitution. These three states were not only closely associated historically with Fiji, but were also among the largest aid donors and with extensive commercial and educational links. And the U.S. ambassador of the time seems to have made constitutional reform his personal agenda, hosting lunches to bring Rabuka and Reddy together in an informal setting to begin to develop a consensus.  


Finally, there was the question of the Commonwealth. Indigenous Fijians were among the most loyal of the Queen’s subjects. Fiji’s membership in the Commonwealth automatically lapsed when it became a republic, and the racist nature of the state at the time led to restoration of membership (automatic when a country becomes a republic in ‘normal’ circumstances) being denied. Many Fijians hoped that Fiji might again become a monarchy - part of the Queen’s Dominions. They viewed return to the Commonwealth as associated with this - indeed, many probably did not understand the distinction between the two issues.
 A lawyer with experience of legal drafting in various Commonwealth countries, John Wilson, was asked to peruse the draft Constitution with a view to saying whether he thought it would satisfy the Commonwealth’s conditions for re-entry, and he endorsed it.

The members of the Commission, especially the Fiji members, naturally brought their own knowledge, expectations and fears to bear on the process, and almost certainly the input of the lawyers associated with the Commission was considerable, but it is clear that the bulk of the particular ideas which found their way into the ultimate draft came from outside the Commission. Those ideas came from individuals and groups within Fiji, from political parties, from visits to other countries undertaken by the Commission, and from academics. 


Experts and Academics - Local and Foreign

Fiji is a country of only 700,000-800,000 people, yet contributions to the making of its constitution came from some of the leading constitutional experts of the world. And they came from all directions.  The Commission itself commissioned research papers from academics and practitioners of politics locally and overseas.
 It visited other countries and held discussions with both academics and politicians. It met, for example, Arend Lijphart, the theorist of consociationalism, and Donald Horowitz, author of Ethnic Groups in Conflict and a leading expert on institutional approaches to accommodating ethnicity. In South Africa it met Albie Sachs, Cyril Ramaphosa and Desmond Tutu. In Malaysia it met Jomo K Sundaram and Kirpal Singh, in the UK Vernon Bogdanor, David Butler and James Crawford, in the U.S. Michael Reisman, and in Australia Cheryl Saunders - to mention only the best known. NGOs - notably the CCF - invited foreign and local academics, experts and politicians to participate in consultations. Academics from USP wrote papers and drafted submissions. 


Political parties made use of foreign and local input from outside the parties. The FLP invited an Australian politician, Don Dunstan, to advise on its submission, though most of the work on the actual document - which was a joint submission with the NFP - was done by Yash Ghai.
 The SVT had the benefit of the advice of a retired Malaysian judge, Zacharia. 


Research papers for the Commission itself were written by some of the people mentioned earlier, as well as by local academics, and people involved in Fiji affairs in a practical way. Authors of the papers were from the Pacific, Australia, India, Sri Lanka, Malaysia, the United States, Mauritius, the United Kingdom, and New Zealand. One group of papers dealt with specifically Fiji issues: ethnicity, economy, religion, education, and land. Another group dealt with constitutional issues generally: preambles, electoral systems, chiefs and kings and constitutions, anti-defection provisions, upper houses, accountability institutions, power sharing, directive principles of state policy, and national and international human rights.
 Few constitutions have such respectable academic credentials. 


How did this come about? No doubt it helped that one of the Commission members was himself an academic. Seeking the views of scholars would not necessarily come naturally to politicians, or even archbishops perhaps. In addition, Fiji houses the main campus of the USP, an institution that at that time was certainly very respectable in academic terms, with a number of academics in the social sciences who were committed to Fiji. Suva is a small city. Fiji staff at the university are linked to the society and it seemed perfectly natural for religious and secular organizations to work closely with academics. Personal and accidental factors also play their part. Notably, Yash Ghai was able to make a direct contribution to the debate through his involvement with the CCF and by advising the NFP--FLP Coalition. He also made an indirect contribution by introducing the individuals from overseas who came to CCF consultations - and also, very much more discreetly, by feeding suitable names for research papers to the Reeves Commission itself. Others of these names were suggested by the United Nations. 


Finance


Reviewing a constitution is not a cheap enterprise. One elderly, conservative, European resident of Fiji described the Commission as a “Million dollar farce.”
 The main costs of the enterprise in Fiji were born by the national exchequer. However, the United Nations (Electoral Assistance Division of the Political Affairs Department) paid for five issue papers on electoral systems,
 and facilitated meetings of the Commission in the United States. The Australian Government paid for foreign visits by the Commission, and for the draftsman of the Constitution. The CCF raised money from or through International Alert, Conciliation Resources, the Governments of Australia and the UK, and the World Council of Churches.


Foreign Experience

Why Malaysia, Mauritius and South Africa? South Africa is easy: Nelson Mandela was released from prison in 1990, the interim South African Constitution was enacted in 1993, and the final constitution in 1996. South Africa is a country where race was the dominant political issue - and indeed where, though blacks are by far the largest group, there is also a significant Indian minority. Perhaps South Africa also appealed to indigenous Fijians because some of their myths of origin have Fijians coming from Africa. Most observers would agree that the experience of South Africa has offered a model of constitution making and racial rapprochement that has been very worthy of study and perhaps emulation. 


Mauritius is less well known. The racial element involved a very large Indian community (now about 68% of the whole) and a smaller black one (now 27%). Another parallel is the importance of sugar - since cane cultivation is such an important part of the Fiji economy, and the structure of the society is so bound up with it, though the Mauritius sugar industry is more technically advanced than that of Fiji.


Malaysia is the most interesting example. Fijian politicians have long looked at the Bumiputra policies of the Malaysian government (restricting admission quotas to local universities for Chinese and Indians, favored treatment to indigenous inhabitants in the realms of business and so on) with admiration. There was very little recognition in Fiji of the government’s heavy handed treatment of political dissidents, or even of the way in which these policies of racial preference have had a negative impact in the Indian and Chinese communities. In the period after the 1987 coups, Dr. Mahathir Mohammed, Prime Minister of Malaysia, visited Fiji to offer support - as did Dr. Lee Kwan Yew of Singapore.
 Various Malaysians had come to Fiji to advise, and a retired judge served as adviser to the government and SVT when the constitution was being negotiated. But when the Commission visited that country, the impact was rather the opposite to what one might have anticipated. Far from appealing to Sir Paul Reeves and Brij Lal as a model of racial justice that Fiji might emulate, it appeared to the Fijian member of the Commission as a system that should not be emulated. He was, to be colloquial, ‘turned off.’ He did not like what he saw as a system biased in favor of Muslims, and did not want something similarly biased in favor of Christians.
 


International Law

Appeals to international law in the reform process took three main forms.  First, there was a general awareness of international human rights norms, a consequence perhaps of the general international input already mentioned, and the terms of reference of the Commission required it to bear in mind “internationally recognized principles and standards of individual and group rights.” The submission of the NFP and FLP made considerable reference to international human rights norms, and other writings around the theme of reform did the same. This is reflected in the Reeves Report, which discusses relevant norms at some length.
 The final Constitution provides, in section 3(b), that in interpreting the Constitution regard must be had to:

developments in the understanding of the content of particular human rights; and

developments in the promotion of particular human rights,

which requires reference to international law (and also to foreign law). This formulation was apparently added at the drafting stage.


Second, the Indo-Fijian community had appealed to international norms and the concept of equal citizenship and the rights of the individual as basic building blocks of the constitutional and political system. It had also relied on the Convention on the Elimination of All Forms of Racial Discrimination ("CERD”, which was applied to Fiji by Britain during the colonial period), ever since the promulgation of the 1990 Constitution. Indeed, at one point there had even been talk of persuading some other country to make a formal complaint against Fiji to the international committee supervising the CERD. Mauritius had already agreed to bring the matter to the committee, since the Convention has no optional protocol authorizing individuals or political parties to complain to the committee. It was only when Rabuka agreed to set up a process for constitution review that plans to approach the committee were dropped.


Third, indigenous Fijians, on the other hand, were powerfully attracted to the concept of indigenous peoples having group rights. Though only a small part of the land has been alienated on the basis of freehold, or permanent ownership, many Fijians have felt that the leasehold system has taken the control and the benefits of the cane growing land away from them, and also that they have lost power over their own political destiny. In the submission of the SVT to the Reeves Commission
 (of which the chief craftsman is believed to have been a Muslim Indo-Fijian
) considerable reference is made to the Draft Declaration on the Rights of Indigenous Peoples and the concept of self-determination, though it also recognizes that the position of indigenous Fijians is not precisely that of indigenous peoples as envisaged in the UN Draft Declaration. Indeed, the last point was brought out by various contributions to the constitutional debate, including that of an official of the World Council of Indigenous Peoples.
 The Reeves Commission itself was not convinced that the international principles were applicable in the way suggested by the SVT, stating that the position in Fiji is very different from that in countries such as New Zealand. It also thought that the Draft Declaration did not justify discrimination against other communities.
 

The Issues

Ethnicity


The issues that confronted the Commission mainly related to or revolved around ethnicity. This was inevitable in view of the background - and the composition of the Commission, while it responded to this element, also ensured that it remained central. Nonetheless, the political parties and NGOs that participated in the process (or at least some of them) responded to the challenge of a comprehensive review in a comprehensive way. And the document itself was a blueprint for a fundamental shake-up of the entire system. The range of submissions is dramatized in this section by drawing especially on the submissions of the SVT and the FLP--NFP. This rather distorts the nature of the debate - especially the SVT submission. It should not be thought that all submissions from Fijians were so insistent on maintaining the 1990 constitutional status quo.


The SVT submission to the Commission basically sought continued dominance of the Fijian people. It described the process thus:

The basic premise of the review is that the 1990 Constitution is here to stay, but that what is desirable in the interests of all communities in Fiji, and to help promote multi-racial harmony and national unity in Fiji, is to make its provisions more considerate of the position and sensitivities of all communities in Fiji’s multi-ethnic and multi-cultural society.

Its submission placed emphasis on the non-Fijians as vulagi, and the way in which Fijian tradition expected vulagi to be humble and to know his place; it contained extended quotations from the work of a Fijian nationalist academic, which included the following:

All is well if the vulagi is humble, respectful, tolerant and cooperative.

 The Submission of the NFP-FLP,
 by way of contrast, says:

We have not sought to promote the interests of our supporters at the expense of other people of Fiji for we do not think that that approach is fruitful. We believe that all the people of Fiji share a common destiny, and that the country will not progress unless there is a tolerance and accommodation of different views and interests.

The submission goes on to deal with every element one would expect to find in a constitution - right up to the amendment process. The SVT submission viewed that of the NFP--FLP as a further manifestation of Indian hypocrisy, hiding intentions of dominance that it traced back to Nehru.


Fundamentally different approaches to the ethnic issue motivate the two submissions. The SVT document is an acceptance, indeed a glorification and justification, of difference, but difference mediated under the hegemony of one ethnic group. Its proposals would have the tendency - indeed were designed to have the tendency - to reinforce and harden those differences. All they hoped to achieve was an acceptance with a better grace of a subordinate position on the part of the Indo-Fijians, in return for a settlement of economic issues, especially those relating to land. That aside, the submission was a justification of the 1990 Constitution in terms of constitutional law and legal theory
 and national need. The NFP--FLP submission does not ignore difference by any means, but it looks forward to a future in which races would work together, and proposes institutions and structures that are positively designed to encourage cross-ethnic collaboration. 


Political Control

This involved two main issues: the number of parliamentary seats that the two main ethnic groups would hold, and the ethnic identity of the prime minister. The Commission did not recommend any limitation on the latter. The former involves mainly the question of ethnic seats, and also whether there would be a first past the post, or majoritarian, electoral system or some form of proportional representation. The lines were clearly drawn: the SVT and many other Fijian organizations wanted the retention of a system that ensured that Fijians retained political control; they rejected a common roll (and formal provisions for power sharing, mentioned below). The Opposition parties were prepared to accept that the President would be nominated by the GCC - which would almost certainly ensure that he was always a Fijian. They were also prepared to accept the retention of some seats elected on a communal basis, but moving further away from ethnic voting.


The final decision was a departure from the Reeves recommendations, and was an area in which Rabuka and Reddy reached a compromise that they managed to ‘sell’ to their respective parties. The Commission recommended 45 open seats, 12 Fijian and 10 Indo-Fijian. The Constitution has 25 open, 23 Fijian and 19 Indo-Fijian seats.


The system of voting for those seats was a particular focus of attention, though the SVT did not address it. For some other groups, it was the focus of concerns to encourage cross-ethnic cooperation, in other words to dilute ethnic control. The CCF urged a system of proportional representation (the CCF had held a number of meetings on the issue of electoral systems, inviting various overseas experts, while one very active member, a Catholic priest, Father David Arms, produced various models of possible systems). The FLP--NFP proposed a preferential voting system for communal seats and a nationwide, party list system of proportional representation for the national seats. In the event, the system chosen was crucial for the control issue in the first general election after the new Constitution.


The system adopted in section 54(1) of the Constitution is the alternative vote system (known as AV for short, not a proportional system), the system proposed by Professor Donald Horowitz and accepted by the Commission.
 In other words, each elector indicates first choice of candidate, second choice and so on. If, when first preferences are counted, no candidate has obtained over 50% of the votes cast, the candidate with the fewest first preferences is eliminated and the second preferences of that candidate’s voters are distributed among the remaining candidates. In open (non-communal) seats especially, the hope was that parties would plan that second preferences were given according to party strategy, and that strategy would involve cross-ethnic cooperation. The electoral law adopted the system recommended by the Commission: dividing ballot papers so that voters who wanted to exercise their individual choice could do so by numbering individual candidates on the list on the bottom segment of the ballot paper. But voters might leave the choice to their party and just tick the name of their party "above the line" on the top part of the ballot paper.  


The other structural issue related to the Senate: the Commission recommended a mainly elected body, while the final version involves appointed members, 14 selected by the GCC, nine by the Prime Minister, and eight by the Leader of the Opposition.


Fijian Interests

There was much talk about ‘paramountcy’ of Fijian interests. The rationale lay in the concept of indigenousness - with much being made in some quarters of the history and myths of the Fijian people. The corollary was argued to be that Fijians should maintain political control, as well as traditional forms of social organization. But for some commentators on the constitutional debate - including some Fijians - the real issue lay in the tension between tradition (or imagined tradition some might say) and change, and between the chiefly elites and the ordinary person. The insistence - by the traditionalists - was that once this primacy of the Fijian was recognized, the foundation would be laid for a harmonious existence for all. In fact, none of the Fijians' key legitimate interests were challenged by Indo-Fijians or other communities. While the Indo-Fijians had argued for equality and rights of individuals, they were prepared to accept a very significant degree of group rights for indigenous Fijians.  The Indo-Fijians even recommended that legislation protective of Fijians (including their land rights, which greatly disadvantage Indo-Fijians) should remain entrenched, a national role for the GCC should be acknowledged, and effectively the president would always be an indigenous Fijian to symbolize the special status of indigenous Fijians.   


The Commission rejected notions of a right to Fijian paramountcy, but did propose what they described as a "protective principle" of the paramountcy of Fijian interests, the idea of which is to ensure that these interests are not subordinated to those of other ethnic groups.


Religion

Some of the churches argued that Fiji should actually be designated a Christian state.  Though precisely what this might mean was not clearly articulated, and is as much political as religious. A speaker at a CCF consultation said of a leader who would like Sunday Observance written into the Constitution:

I said “How do you justify this, from our teachings from the Bible?” He said “This is not biblical or theological, this is political. This is for Fijians”.

The Reeves Commission recommended the maintenance of the separation of Church and State. This issue resurfaced as late as the debate on the Constitution Amendment Bill, when a number of Fijian members emphasized that the GCC attached importance to Fiji being a Christian state. In fact, one of the amendments that was made at a very late stage was moved by the Prime Minister, presumably to take some of the heat out of the issue; what this did was to elaborate the preambular reference to the adoption of Christianity, with specific reference to conversion from heathenism (no doubt viewed by many Hindus as a dig at their religion, which would be considered ‘heathen’ by Fijians).


Land

As mentioned earlier, land was a key issue. It is one that has proved remarkably hard to deal with. Even the CCF, which tackled so many contentious issues, tended to shy away from this one. Its own submission to the Reeves Commission makes no specific suggestions on land. The FLP--NFP proposed that the legislation protecting Fijian interests including those in land should continue to have special protection. It also proposed a requirement of affirmative action to provide land to the landless. Although all parties and communities realized that land was a major issue which required a constitutional settlement, especially as the leases of many farms rented by Indo-Fijians from indigenous Fijians were to expire shortly, they also held the view that putting this on the current agenda would overburden it, and that a settlement might be easier once a system of power sharing was in place. This was certainly the view taken by Rabuka to which he persuaded a reluctant Reddy.
 


Human Rights

The 1970 and 1990 Constitutions contained bills of rights of their time, with no recognition of economic, social and cultural rights. And the 1990 Constitution contained a wide provision for suspension of rights. For the SVT, rights were conceived as a group matter, but other political parties and civil society laid greater emphasis on individual rights. As mentioned earlier, everyone resorted to international law to support their positions.  The SVT referred to the Draft Declaration on Indigenous Peoples and the UN Declaration on the Elimination of All Forms of Intolerance and Discrimination Based on Religion and Belief, and others relied on the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights. 


Human rights may be profoundly subversive of accepted institutions or perceived as so, and in Fiji human rights were not just something affecting the relations between the two major communities, but had the potential for considerable impact on Fijian social organization. Even in the past, notions of human rights had affected traditional structures; for example, many of the provisions of the Native Regulations imposing restrictions on commoners had been removed shortly before independence. There was also a general unease among the chiefly class with notions of liberal individual rights.


The Bill of Rights ultimately adopted includes full versions of the familiar rights such as those of free speech, association, assembly and freedom from discrimination. There are also more ‘modern’ rights such as right to privacy and to basic education, but no rights to health, housing and food such as one finds in the South African and some other recent constitutions. Vakatora noted that the Reeves report incorporated some rights from the legislation of New Zealand and Canada, and concluded, “I believe that the Bill of Rights we have recommended is one of the best in the world”.


Affirmative Action

Since the events of 1987, the Government had embarked on a major program of affirmative action to benefit the Fijian community, mainly in the areas of education and economic opportunity. There were far more scholarships for Fijians, and special loan programs, and also a Fijian Holding Company designed to hold commercial assets on behalf of the Fijian community. During the post-1987 period, the balance in the civil service had radically shifted. The SVT wanted this sort of program to continue, while the Coalition submission argued that affirmative action should not be restricted to one community.


The Reeves Commission proposed the inclusion of a provision about social justice, targeted at those in need rather than specifically for one ethnic group. This was to impose a duty on the state to institute programs, by legislation, particularly in the areas of housing, education, and participation in commerce and in the public service. Programs were to have clearly established criteria for participation and for measuring success. And programs would expire after 10 years – though could be re-enacted.
 The final Constitution largely enacts these proposals.


Reconciliation

It was the almost universal hope that a new Constitution would lead to a more harmonious relationship between the communities, though how this was to be achieved was the subject of very different visions, especially if one contrasts the submission of the SVT with those of the FLP--NFP or the CCF. 


The CCF proposed that power sharing should be a feature of the constitution, at all levels of government, based essentially upon electoral support for political parties.
 The FLP--NFP submission also proposed a system under which any party that obtained more than 20 percent of the parliamentary seats should be represented in the Cabinet, which should also be racially balanced. The principle of ethnic proportionality should extend to public office, and also to the use of national resources.


The Reeves Commission itself did not accept the proposal for power sharing in Cabinet, though its choice of the AV voting system was directed at the encouragement of inter-ethnic cooperation of a different sort.  However, when the matter came to the JPSC the politicians did opt for a model of compulsory power sharing at the Cabinet level. Under section 99 of the Constitution, any party that has won at least 10 percent of the seats in the House of Representatives has the right to a seat or seats in the Cabinet proportional to the number of seats in the House.

The Aftermath

The 2000 Coup and Abrogation of the Constitution

There was a brief period of euphoria after the Constitution was passed, not restricted to the Indo-Fijian community. Most people were happy to return to a situation in which the constitution had legitimacy at home and overseas. Few wanted to live at odds with their neighbors. The Constitution became law in 1997, but came into effect on the dissolution of Parliament in 1999. Various institutions were set up under it including the Human Rights Commission. The first elections under the new electoral system, in 1999, produced results more remarkable even than those in 1987: Rabuka’s SVT obtained only seven seats and Reddy’s NFP not one. The Fiji Labour Party - no longer in coalition with the NFP but working to some extent with the Fijian Association – won; Mahendra Chaudhry had to be invited to form a government. Chaudhry seemed to begin well: he appointed a cabinet in which a majority of the members were Fijian, including his deputy Prime Minister. But a year later there was another coup. 


The suspension of the Constitution was challenged in court, and the government relied on the ‘successful coup’ doctrine that the SVT had invoked in its submission to Reeves, as well as on the ‘doctrine of necessity’. Both the court of first instance and the Court of Appeal rejected these arguments. The Court of Appeal held, first, that even if necessity could justify temporary exceptional measures in an emergency, the temporary measures must be directed towards restoring constitutionality. Second, the court held that there was not sufficient evidence of a new legal order having been effectively established. The 1997 Constitution remained in force.
 However, Chaudhry’s government was not in fact restored. A new election was called which brought to power a Fijian government headed by Laisenia Qarase, who had led the interim, military backed government between 2000 and 2001. 

Interpreting the Aftermath


Should we view the results of the 1999 election as a verdict on the Constitution? Is the coup of 2000 damning evidence that the Constitution is a failure?


It is suggested that to view the 1999 elections as a referendum ‘No’ vote on the Constitution, is to over-simplify. It ignores the possibility that the result in 1999 reflected not so much a rejection, on the part of the Indo-Fijian community at least, of the constitution makers, but a hope that the FLP could deliver in terms of policies.
 There may have been some element of taking for granted on the part of Rabuka and Reddy - they let the campaigning initiative pass to others. And Labour also seems to have latched on to the possibilities created by the new electoral system with more success than any other party.


But it is clear that both major communities were worried about the constitution at one level, and even had a sense that they had been betrayed. Reddy tried at pre-election meetings to persuade NFP members to see things to some extent from Fijian perspectives – and in some eyes doomed himself thereby to lose the election.
 It was all too easy for those who wanted to stir up strife to portray the Constitution to both sides as some sort of sell-out.
 


It is, of course, impossible to tell what would have happened if the FLP had not won the elections in 1999. If Rabuka had won and the NFP had made a good showing there is some reason to suppose that they could have worked harmoniously together in the power sharing arrangement. Various factors contributed to the coup: the personality of Chaudhry, and some political miscalculations on his part; the personal circumstances of George Speight, who led the civil coup; the fears of the Fijian elite, and their ability to play on those of the ordinary Fijian combined with the fact that most people did not understand the Constitution and thus would readily believe that it disadvantaged them.


The two main parties - and ultimately the nation - seem to have paid a price for the rather secretive, or at least not fully participatory, way in which the whole process was carried out. As pointed out earlier, the Reeves Commission itself offered no options to the people. The people and the parties fed their ideas into the machine that was the Commission and ultimately out popped a complete report. And when it came to formulating the actual document for enactment, it again disappeared into a black box, to be adjusted in view of the prejudices and interests of the MPs and the two main parties. The people were again presented with a fait accompli. True, it may all have been better than earlier constitution making exercises - and perhaps this is why it was deemed acceptable - but in terms of true popular participation it left a good deal to be desired. The failure to carry out any form of civic education in advance may also have contributed. 


Nor was there sufficient popular education after the Reeves Report or the final Constitution was produced, though there was some donor-funded education for parliamentarians and the public service. As mentioned earlier, the Report was not translated into Fijian or Hindi. How could 700-plus pages be? It is a good document, but this necessarily remained largely unknown to a majority of the people,
 including the army.
 The problem continued with the actual constitution. It was supposed to be translated into the two main local languages but it never was. A consequence of this whole process was that the Constitution which people criticized, and which disaffected parties used as a rallying call - especially on the Fijian side, saying that Fijian interests had been sacrificed - was not the real document at all but some figment of people’s fears and imaginations. When the CCF (undaunted by the coup) continued to introduce people to the ideas and contents of the Constitution, they were repeatedly met with comments on the lines of “It is a good constitution - we did not know!” Of course, much of the myth and manipulation was deliberate, but was much easier since people had no real way of knowing the truth of what they were being sold. For these various reasons, important groups in the community, such as the military, and the people generally did not understand the Constitution, and did not feel that it was ‘theirs’.  


Ignorance of the Constitution perhaps contributed to fears of what an ‘Indian victory’ (as the result of the election was regarded) meant for the Fijian community. People felt that their land was going to be taken away, a perception that some were only too happy to encourage. In fact, the Constitution retained the existing land system and the entrenched status of land legislation.


The introduction of the new Constitution was bound to be a delicate moment. Perhaps there was not enough realization of this. Especially since 1987, certain sections of the Fijian community had achieved vested interests in the current system involving an amalgam of chiefly tradition, commercial enterprise, land, and military force. These would all be threatened by a genuinely democratic system, and more so by a transition that placed political power in the hands of Indo-Fijians as well as ordinary Fijians.  It is evidently in the interest of such elites to resist the change of government, even more than a change of constitution. An attack on a new constitution is often no more than tactical. So perhaps this was the case in the coup after the general elections in 1999. The moment was especially delicate in a place like Fiji where the coup taboo had been broken: it was not unthinkable that the military could take over.  


Yet it must be acknowledged that the Constitution itself had contradictions. Perhaps these contradictions were not, in the short term, the cause of its misfortunes. But they are likely to affect its full implementation. Drawing upon its sparse terms of reference, the Reeves Commission advanced a vision of Fiji that did not suit all key groups.  It embraced an image of a non-racial, multi-cultural Fiji, with full respect for human rights and social justice. It rejected both the consociationalist assumptions of the independence constitution, and the racial hegemonic assumptions of the 1990 Constitution. However, its long-term goals were not always consistent with some specific recommendations.  


The independence Fiji constitution, built primarily on the building blocks of racial communities, was an imperfect reflection of consociationalism. It sought to provide fair representation for all communities, but deliberately overrepresented the General Electors to ensure Fijian domination. It did not provide for power sharing at the executive level, nor the principle of proportionality in state services. It did nothing to disturb the monopoly of the armed forces by indigenous Fijians. It provided various forms of self-government and autonomy for Fijians (through Provincial Council, Fijian Administration and the Great Council of Chiefs) and a qualified veto for them, but little for other communities. These were not merely protective provisions—they were at the heart of a distinctive Fijian paramountcy. Yet there were strong impulses of democracy and rights, and the vision of a more integrated political community was hinted at in the agreement to review the electoral system to provide a non-racial element.  The 1990 constitution was explicitly racist. Its assumptions were the further reinforcement of the separate markers of indigenous Fijians, by resurrection of elements of their customary laws and judicial tribunals, and their hegemony over other communities. 


The 1997 Constitution, rejecting the racial hegemonic model, made some further moves towards the consociation model, principally in the provision of executive power sharing, while at the same time flagging a more nonracial, even liberal, model. At the same time it was not prepared (perhaps more accurately, was not able) to dismantle the laws and institutions which separated the indigenous Fijians from others (the Great Council of Chiefs, the provincial Councils, the Fijian Administration), although it did claw back some of the 1990 provisions (customary law and tribunals). These Fijian institutions provided a powerful base for ethnic identity and mobilization, and a source of legitimacy that often competed with constitutional values and allocations of authority. And nobody dared touch the question of Fijian land rights and the fairness to Indo-Fijians in the lease arrangements, although most leases were about to expire—perhaps the most contentious public issue of all. The qualified veto, to be exercised in the Senate, was preserved (although the Senate would move away from domination by political parties). The concept of citizenship that emerges from its provisions does not conform to the universal and equal citizenship of liberalism. Group rights (despite Reeves' correct analysis of indigenous rights) clash with individual rights. The advance to non-racialism and liberalism was signaled by reforms to the electoral system, allocating a majority of parliamentary seats to common roll voting, a stronger system (substantively and institutionally) of human rights, and social justice for the disadvantaged of all communities instead of exclusively for one community.     


It was not all the fault of the Reeves Commission, as we have seen. For example, the Commission did not support the same degree of consociationalism that is to be found in the Constitution. It proposed a much higher proportion of non-racial seats than finally adopted. And it explicitly rejected the model of executive power sharing. By retaining the Reeves system of AV voting and providing for multi-party executive coalitions, the Constitution contains two somewhat contradictory methods for the same objectives. The logic of adversarial politics and voting won over inter-ethnic co-operation. Political leaders saw the route to government under the coalition formula by building up enough support in their own community to secure a sufficiency of parliamentary seats, putting a severe strain on multi-party government. 


This brings us to the impact of context and procedure. In terms of institutions, the constitution could perhaps only be interim, marking a departure from old orthodoxies but postponing some of the goals of the new vision. An abrupt shift would have generated tensions and anxieties that would have put the entire project in jeopardy. These constraints operated on the Reeves Commission as on numerous groups and individuals who presented their views to it. The procedure for making and adopting the constitution imposed its own constraints. The composition of the Commission, restricted to two local members, representing parties of competing ethnic groups, was not propitious to the definition of national goals and identity – though on this point the commissioners confounded the critics and gave us a wonderful and powerful vision of Fiji and a host of sensible recommendations. But the last word was not with the Commission. Unfortunately, the last word was with politicians—and more importantly, with the parliament, under the 1990 Constitution, which was slated to be reformed in a way that would do away with the assumptions of its own foundation. In other words, the future constitutional order depended on MPs many of whom had a vested personal and ethnic interest in the preservation of the then current constitution.   And particularly, the requirement of enhanced majorities meant that each major ethnic group had a veto – and in the circumstances, that veto was of more value to the Fijian community than to the Indo-Fijian. The negotiations in the JPSC, and even the party submissions, and perhaps the proceedings of the Commission itself, had to be carried out in the shadow of this fact.

Conclusion


Some commentators have concluded that the Constitution was fundamentally flawed  because it permitted the emergence of an Indo-Fijian Prime Minister and this was unacceptable to the Fijian community. We find this a simplistic analysis. It is true that this Prime Minister was perhaps particularly hard for the other community to swallow. But it is also true that the result of the 1999 election made it much easier for those sections of society that really did not want any change in the constitutionally sanctioned reinforcement of Fijian paramountcy – meaning the paramountcy of a particular class and a particular structure for society – to portray the entire constitutional settlement as a disaster for Fijians. It was easier for this to be done because so few people really understood the document. How much could have been done by way of public education within the timeframe is not clear. But we have shown that the process was far less transparent and participatory than it might have been, and we have also tried to show why this was so. The experience of other countries has shown that in the final analysis what matters may be more the views of community leaders than the participation of the people themselves. And though Rabuka and Reddy may have tried to lead in one direction, other leaders were marching determinedly in another.


The content of the constitution itself may share some of the blame. The electoral system that hardly anyone understood was responsible to some extent for the 1999 election result. The power sharing arrangement that is technically clumsy and politically unworkable with the current players gives the current government a good reason for pressing for constitutional amendment. And we have noted the awkward marrying of the liberal and the consociational that retained many ambiguities of the past.


A constitution is not established in a vacuum. In order for a new and just constitutional system to take root in Fiji, a great deal of damage from the past must be undone. Much of that damage can be traced to the colonial experience, other elements to the post-1987 period. The Reeves Commission aimed for a radical restructuring of the values and institutions of the state. Although the people may have been ready for fundamental change, politicians clearly were not. Experience shows that if politicians, who have a special purchase on state institutions, are not committed to a constitution, its prospects remain dim. In trying to please many groups, the thrust of the constitution was blunted. One critical factor, for example, was the reversal of the Reeves Commission’s proportion between racial and non-racial seats, with the result that ethnic politics remained dominant. Constitutions that aim for a fundamental change need much more caring and nourishing than this one got. Had its principal proponents, Rabuka and Reddy, won the elections, more concerted efforts might have been made to observe its spirit and implement its provisions. Certainly, little was done to prepare the public, in terms of information and persuasion, for the new constitution and the radical changes it was intended to promote. The new constitution remained hostage to contingencies it could not control: the election of a prime minister who had little respect for the aspirations and conciliatory procedures embodied in the new constitution, an unsuccessful businessman cut off from the largess of the state with the change of government who capitalized on ethnic fears, and the easing of external pressures on constitutionalism all contributed negatively to the fortunes of the constitution. However, the constitution survives and there remains considerable support for it among sections of the people. The vision of Fiji on which the constitution rests still has its admirers. It is too early to write it off. 
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