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Meeting was called to order at 8.42 a.m. with Com. Abida Ali-Aroni in the Chair.

Com. Abida Ali-Aroni:  Good morning everyone.  Mheshimiwa, we normdly begin with prayers, | hope you are okay with
that, | am sure you arefine. 1 will cal upon Pastor Ayonga, to lead usin aword of prayer before we begin.

Com. Zablon Ayonga: Hebu na tuombe. Mungu Baba wetu Uliye juu Mbinguni, tunakushukuru kwa kutupa siku hii
mpya na katiza mwanzo wa siku hii kabla hatujaanza yale ambayo yametuleta hapa, tunaomba kwamba kuwepo
kwako kuwe pamoja nas. Tunakushukuru kwa serekali tuliyonayo. Tunakushukuru kwa Wajumbe wetu ambao
wamefika hapa wa chama cha KANU. KANU imeongoza nchi hii kwa miaka mingi na pia imefanya taifa hili kuwa
taifa. Tunaomba kwamba kuwemo kwa Wajumbe wao na Mwenyekiti wa, kiongozi wa upinzani kwamba uongoz huu,

ushiriki pamoja nas ili tuweze kupata Katiba. WanaKenya wana njaa na wanataka kuona Katiba ikiwa mikononi



mwao. Kwa hivyo tunawaombea viongozi wetu wote ili washirikiane pamoja, ili mwisho wa mwaka huu tuweze kuona
Katiba mikononi mwa watu wetu. Bariki mkutano huu wa leo, tunaposhiriki kwa maongezi, na kwa mafikara,
kwamba mafikara yetu yasiwe ya upinzani lakini mafikara yetu na maongez yetu yawe ya masikizano. Kwani tuaomba

tukiamini Jina la Yesu ambaye ni Bwana wetu, Amina.

Com. Abida Ali-Aroni:  Thank you, Pastor. | want to begin by welcoming the offidd Oppostion Party and for some of you
itisyour firg time to be here so we fed grestly honoured especidly when we have the President in waiting (laughter), gracing
our offices. We received a cdl on Thursday evening that you would like to consult with us, we were organizing to meet you on
the 1¢ but we thought snce we have received the cdl from you, we mugt agree to meet you a the earliest opportunity.
Unfortunately we were alittle busy between Friday and yesterday so we are honoured to have you here. We expect full-house
on our Side so | am sure more Commissioners are on the way coming but | think we can begin, we have more than quorum on

our Sde, | can see you are dmost full-house as well, the people you are waiting for are here.

Having said that, Mheshimiwa, | think we have no idea of today’s Agenda, we do not know whether you il fed that we need
to meet today and meet on Friday as we had scheduled before because we were going to set the Agenda for Friday but we
expect you to set the pace this morning and probably we will pick up from there and see whether we should Hill have the
conaultation that we were expecting for Friday this week.

| do not know whether you would like us to introduce ourselves or you know everybody here so that we can save time.

Hon. Uhuru Kenyatta: By now we know each other.

Com. Abida Ali-Aroni:  We know each other. (Laughter). Okay, | think | will hand over to Hon. Uhuru Kenyaita to
inform us the Agenda for this meeting this morning and we will pick up from there. Thank you, Mheshimiwa.

Hon. Uhuru Kenyatta: Thank you very much, Char. We as KANU are grateful for this opportunity to be with you this
moming and we would like to thank you for aso finding time and rearranging your schedule to fit us in a the earliest
opportunity. We together with yoursalves and many others have been at this Process now for two and a hdf years and | think
the firg point | would like to make is that the position we are going to give is the Party position and any other positions that may
have been stated in the Press or at Politicd Rdlies or a mestings are individud podtions and we want tha to be absolutely
clear because likewise we would aso request the Commission thet if indeed you have questions or queries on KANU'’s
position on anything, please not to react to Media reports but rather consult with us directly and we are more than ready to give

you our position on various issues or whatever concern that you may have.

We plan to read a statement which we believe will darify our postion and why we are taking that postion and thereafter maybe



we can open up for some discussion but we oursaves have thought about what we are about to say, we have discussed it and
deliberated amongst ourselves and we believe that what we are about to say is indeed the only way we can truly get a
Condtitution that is both a document of consensus incorporating the will of dl Kenyans and dso the only way in which we are
going to get a document that is beyond any legd or conditutiona questions. If you dlow me, let me proceed and read the
Satement.

KANU'SPOSITION ON THE CONSTITUTIONAL REVIEW PROCESS

We as KANU would like to clearly spell out our position on the Review Process in light of recent developments.

From the onset of the BOMA'S mesting of the Condtitutiond Review Process, KANU participated fully in the Process seeking
to play their role in ensuring that the people of Kenya get a good Conditution. Not long into BOMAS | did we and many
Kenyans redize tha the biggest obstacle in the way of the Conditutiond Process being findized was the disagreement and
migrust generated between the two factions of the ruling codition. Indeed the remainder of the Bomas meeting would be
characterized by this conflict, with each Sde conggently seeking to outdo the other. We did not and | repesat did not as many
an opposition would in such circumstances douse all on the fire of this conflict, confuson and subsequent delay of the Review
Process. Rather we conscioudy decided to rise above the fray and to seek away out of the impasse in the nationd interest.

We together with other interested Parties, therefore, set out to negotiate a truce and consensus between these factions. This
consensus initiative saw us join hands with Ford People and form the Codition of National Unity (CNU), principdly to find a
solution and broker an agreement between the two warring factions and indeed other stakeholders. This effort, despite wide
public acdam was scuttled by NARC and our widdy accepted proposals on the hitherto contentious issues were shelved.

After the condusion, dbat acrimonioudy, of the BOMAS Il process with the wakout of the Government sde, we dill ingsted
on the harmonious concluson of the Process through our participation in the Paliamentary Select Committee on the
Condtitutional Review and to that end the Parliamentary Select Committee on the Condtitutional Review appointed a Technical
Sub-Committee to look into the dill contentious issues and recommend the way forward. The sub-committee headed by
KANU'’s Honourable Bonaya Godana worked out an agreement on most of the contentious issues and reported to the ful
PSC under the Chairmanship of KANU'’ s Hon. William Ruto.

Theinitiative achieved great success with a holding of a consensus mesting in Naivasha of which the Commisson aso attended,
chaired by KANU, where dl Politica Parties reached an agreement on the content of the BOMAS draft which has since been

dubbed “The Naivasha Accord.”

KANU hasdl dong advocated the need for consensus given the fact that the Conditution is a negotiated document that by its



very nature must be accepted by al. This can only happen if everyone is dlowed to participate in the Process and therefore
take ownership of it.

The“Naivasha Accord” was an agreement reached on the various issues that were deemed contentious in the BOMAS Draft
and after the Naivasha Accord, dl that was left was for further expert input on the Chapter dedling with Devolution which was
left to the CKRC, giving the mandate to CKRC to hold discussions with rdigious groups on the issue of Kadhis Courts and
theresfter presenting to Parliament an amendment to the Condtitution of Kenya Review Act to incorporate the agreed changes.

To our great surprise, after this amendment went through Parliament in the agreed manner, in the manner that we had agreed in
Naivasha and actudly before going to Naivasha, it was returned to Parliament by the Presdent and was changed without
proper consultation and it was changed to provide for a ample mgority to amend the BOMAS Draft as opposed to the
previoudy agreed two thirds which would have Sgnified a high levd of consensus. The import of this was clear, according to
this amendment; the new Congitution would be adopted by Parliament by a smple mgority of members as few in fact as 16
out of a quorum of 30, something which is untenable.  Indeed it will be recdled that when His Excdlency returned the Bill,
KANU walked out in protest at thet time.

This amendment has resulted in a Condtitutional Court Case chdlenging the conditutiondity of that amendment.  Interestingly
a0, the Speaker of the Nationa Assembly as wel as the Attorney Generd of the Republic of Kenya, has dearly and indeed
even before as we were making that amendment dearly stated to us that Section 47 of the Condtitution which provides for the
amendment and the dteration of the current Condlitution by a specidized two-thirds maority of dl members which is 222
induding our 12 nominated needs to be complied with or amended to accommodate the new Conditution. In ether case, the
passing of the amendment will be by two-thirds mgority and not a smple mgority.

Notwithstanding this departure from the agreed position and questionable legd action, we, KANU, continue to participate in
the Process in a bid to find a solution to the problem as we regard the will of the people to have a new Conditution of
paramount importance. We were now in the process of recongtituting the Parliamentary Select Committee on Congtitutional
Review and the same problem that plagued BOMAS — migtrust and disagreement — reared its ugly head again this time in the
House Business Committee. We as KANU patiently sat and tried to negotiate with either sde of NARC for over two months
as the issue of which members of the Nationad Rainbow Codition would St in the committee took centre stage.

During this Process, we continued in the House Business Committee to indst that as the minority in the Committee we needed a
voice and hence our demand that as a minority, we should have the Chair to compensate for the ovewhdming mgority
members NARC had, and thereby ensure that the find document is a product of consensus. In other words, it is our view that
in a scenario where the Government sde has an overwheming mgority on a consensus issues, the only guarantee of a voice for
the minority being heard will be the position of Chairman.



Without seeking to find consensus the ruling of Government unilateraly refused to accommodate LDP, that was ther own
internd problem but on top of that, they dso denied us the Chair and hence by extension refused to give a voice to the minority.

The question therefore that needs to be asked is why is the Government continuing to insg that everything must be done
according to ther dictate? If indeed they have no hidden agenda and if indeed they plan to abide by wha we have dready
agreed to, why do they then continue to create a scenario where they can dictate the outcome? It appears to us that, akin to
what they did with the Consensus Bill which is now an Act, they plan to further mutilate the BOMAS Draft beyond what was
agreed at Navasha and hence the need for a Smple mgority to pass the amendments in the House in wanton violation of the
Conditutiona requirement of Section 47 as confirmed indeed by the authoritative legd opinion of the Attorney Generd who is
the principle legd advisor to Government. The question we are asking ourselves, we have not been an obstacle anywhere, we
have tried dl dong to build and to bring consensus, agreement, why then do they fed that they have to ingg that things must go
thar way?

Hence, why we are asking the question and the reason we are not presently stting or rather why we have presently suspended
paticipation and the work of the Committee is because by stting on the Committee we would be party and have no control
over possible schemes and manipulations we have no idea about which basicdly means that if we were to St on that Committee
as aminority, anything that was passed, dl they would need to do isto stand up there and say, “KANU participated” and we
would be caught and we would have no say ourselves.

Notwithstanding this, we would be willing to assume our position in the Parliamentary Select Committee and participate if the
following is agreed to and undertaken.

@ That the Process is as indudve and participatory as possible, this being the only way for dl Kenyans to get
true ownership of the new Condtitution.

(b) That the requirement of Section 47 of the Condtitution be complied with. This is mandetory if we are to
ensure that after we pass a new Conditution the process of meking that Congtitution will not be successfully
chdlenged tomorrow.

(0  Thereisdso aneed to address the uncondtitutiondity which is again related to Section 47 of the Consensus
Act and here what we are saying is that thereis need for the Court Cases to be dedlt with expeditioudy and
judicoudy and ladtly;

(d)  That the“Naivasha Accord” should and must be the basis of any amendment to the Daft.

Therefore, KANU, will be ready to resume its participation in the work of the Parliamentary Sdlect Committee if the
Government side shows its willingness to be both accommodative and to ensure the integrity of the Process by complying with
the fundamenta condtitutiond requirement of Section 47 of the Condtitution. Therein ends the statement.



| would like to also state because there might be the question, “Why are we raising this issue now”. We are not rasng this
issue now, these are issues that we have consgtently been raising with our counterpartsin NARC for avery, very long time and
dl we have done again because we believe that ultimatdy we would get to a position where we could agree is not basicaly
make this a public issue. These are issues we have raised with them in the House Busness Committeg, these are issues we
have raised in meetings with them, these are issues we have even raised with the President when we saw him recently when we
were told we had gone to kula ugali with my friend, Henry Kosgey. These are the issues that we have raised, so we have
consgtently raised them but we have now fdt that enough is enough because it islike we are taking to a stone wdl and equdly
on the other hand it looks that induding yourselves seem to fed that we are being an obstacle so we have fdt it is time we come
out public with the issues that we have been grappling with oursalves for along timein order for yoursaves and Kenyans dso to
know what it is that we have been doing.

| believe from the very beginning, nowhere have we been an obstacle, nowhere have we been an impediment to the forward
movement of this Process. In actud fact we participated fully from beginning to end but now we fed, how can we now
continue in a Committee of 27 where we are only bascaly seven members, we have no voice, if we St and participate in those
Committees, d they need to doisto cdl out and say, “This is what the Committee has agreed”. In our own Slence as we
have maintained, they will say, “But KANU participated, we were stting with KANU in the meetings so KANU s part and
parcd of this’. What voice would we have had, we fdt no, we cannot continue like this anymore and hence the reason and
need to make it clear to yoursalves and equdly to makeiit clear to Kenyans what our position and what the issues that we have
been grgppling with are and on what terms we believe we want to move forward if indeed we dl truly believe that our ultimate
desre is to give Kenyans a new Conditution before the next generd eections. Thank you very much, Chair, for tha

opportunity. (Clapping).

Com. Abida Ali-Aroni:  Thank you Chairman. | will take this opportunity to welcome the Honourable members who have
joined us late, Hon. Okemo and Hon. Dameas Otieno, thank you for joining us this morning. We are happy that we have heard
from the offiaa Opposition, | think your statement Mheshimiwa is |oaded with a lot of issues and probably you will dlow us to
pick up from there.

| will begin by saying that we are glad to learn that your Party iswilling abet with some conditions to get back onto the PSC
Committee. Our position on dl the Political Parties represented at the PSC isthat the country needs dl of you to be there. We
fear a pogtion where we will have a portion of Parliament deciding how to resolve the Contentious Issues and we aso worry
when we imagine that 16 people are likdy to pass the Draft that will go out for the Referendum. Our position is tha the
Process needs to be dl indusvein Parliament, at the PSC and indeed we hope that as and when — and we hope it is going to
soon — you join the PSC you will ensure that Parliamentary Select Committee will consult widdy before coming up with a
decison on the Contentious | ssues.
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We are a the moment are looking a the Naivasha Accord, we shied away. You will recdl that when we were invited to
Naivasha, the invitation was for the Commission to St in as Observers, | will not hasten to say that we fdt greetly humiliated
when we sat at the back in Naivasha and were not protected by your own Hon. Ruto as the Chair of PSC when we attempted
to raise technica issues. We were given some work to do in Naivasha to do in Naivasha but we redized that some of you
were not honest even as you sat in Naivasha because immediatdy you left Naivasha as a team, a number of your colleagues
disowned the Naivasha Accord. Again we shied avay and were unable to consder the assgnment that was given to the
Commisson. What we decided was to wait until PSC was put back into order and the Leaders accepted that the Naivasha
Accord was what was to inform the Consensus Initidive so we are dill waiting and once that is done, the Commission is ready

and willing to give its technica input and hopefully that will be forthcoming soon.

In the consultative medting that we have had with your colleagues in Parliament, we keep reminding them and we wish to remind
you thismorning that the National Assembly is an organ of Review and Chapter 3A has lad down guiding principles that ought
to be followed by dl the organs of Review. We note that dl the other organs of Review did to a large extent comply with the
requirements of Section 5 of the Review Law. What worries us a lot is the fact that it is quite obvious that the Nationd
Assembly may not be guided by the principleslad down in Section 5 of Cap 3A.

There are five requirements, one, that dl organs of Review must be accountable to the people of Kenya. If we may speak for
ourselves and the people of this country because they keep talking to us, we are not so sure whether the process that is ongoing
with yoursdf and LDP keeping out of the Process, that Parliament is being accountable to the people of Kenya. What we see
isthat you have put your Political differences as the main issue here, there is more competition in Parliament than ever before
and we fed that thistime round the paramount issue to dl Politica Parties ought to be the nationd interest. By keeping away,
are you sarving the interest of this country or are you serving the interest of your Party? It is rather confusing and we are not
masters of Palitics, you are, you have been in a this game for a long time, maybe this is the way to go but we ask you to
reconsder what is hgppening and be accountable to the people of this country.

Section 5 expects that the Review will accommodate the diversty of the people of Kenya, induding gender, disahility, rdigion
and so on o0 we hope that you will ensure that this happens because at the end of this dl, even as you keep away from the
Paliamentary Sdect Committee, Kenyans are looking up to you to ensure that this happens. The other requirement is to be
open and to involve the people of this country. Now, if PSC decides that the Naivasha Accord is it and they do not consult
because 9gns are that they may not consult the stakeholders, then we get worried, because unlike dl other statue that emanates
from Parliament, this is a document that will a the end of the day go to the people of Kenya and we need to see what is
heppening around the world. We have seen it happen, was it in Mdawi? It is Zimbabwe where the people of that country
rejected a Condiitution, we have seen it happening at the EU, good document out there with the Representatives of the EU
coming out with it but the ordinary people rejected it. So you may think that Naivasha will give you a solution that you do not
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need to invalve the people of this country ether improving Naivasha or owning Naivasha but they are waiting out there so the
Nationd Assembly redly is not an end to itsdf.

We need to accommodate the views of stakeholders dthough as a Commisson we are dso weary of the fact that they are
stakeholders who want to take usten years back. They are stakeholders who have come with entirdy new documents and our
expectations isthat as our leaders at the Nationad Assembly you will ensure that their minimum is looked at in terms of the Draft
thet came from Bomas and thet & the end of it dl, whatever comes out of the Nationd Assembly will fathfully reflect the wishes
of the people of this country. And we ask oursalves, if you keep away as the Offidd Opposition Party, how do you check on
the Government? How will you at the end of the day tdl us as Kenyans that the document truthfully reflects our wishes and
aspiraions? We fed that you are abdicating a very heavy responghility given to you in your capacity a the moment and we
wonder how you will be able to face us as Kenyans tomorrow to assure as that you played your role effectivdy and adequately
a the National Assembly.

The other thing that concerns us is the fact that dthough you have attempted to bring sense within your colleagues, you have
attempted to bridge the gap, that thisis not done-- How do | put it? | think you fdl short of doing it effectivdly because it
appears to us sometimes that you do it haf-heartedly. Or some of you are in it and some of you are not in it and when your
members speak, especidly high ranking officids of your Party, then it is difficult to differentiate between what the Party means
or what the Party intends and what is individud position and we are hoping that you will rise up to the occasion, to be able to
bring sense into the Process, to be able to make a difference. As | was driving to the office this morning, | heard Hon. Ruth
Ony’ ango make a statement that your bracing yoursaves to give an dterndive to this country, we need to see that. We need to
see your Party rise to the occasion and make a difference within the Parliamentary Select Committee because you are able, you
may be seven, Honourable Chair but | think you have heavyweghts in the Parliamentary Select Committee and the difference
can be fdt and we have seen it happen in the past. We dso want to urge you to keep didogue with the other Parties in the
Paliamentary Sdlect Committee and to seek the third dternative because that is the only way we see our country moving

forward.

Mr. Chairman, having said thet, | think | will respond to some of the issues that you raised in your presentation and | will begin
with one which is probably not so important but yet important in the eyes of the Commisson. We are happy to note that you
have no particular problem with this Commisson, in fact your vigt here confirms your postion as far as our Commisson is
involved. 'Y ou would not be hereif you had no regard for this Commission, thank you for that. But we think we need to take it
a step further, when a high ranking offidd of your Party repeatedly insults this Commisson, we cannot St back. It is very
difficult like | said, to know whether that is the Party podtion or thet is an individud position and let me say that sometimes it is
amaos impossible and that iswhy you have seen that laidly in our Commission you do not find us fighting in the Press because
when | speak, it is taken that | speak for the Commisson. When Wanjiku speaks even when she is spesking her own mind,
people look a her as the Commission, sheisthe Vice Chair of the Commission, when PLO speaks as an individud, it is difficult
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to know whether heis spegking for the Commission or not. So when we hear inaults from high ranking officias of your Party,
we cannot St back and keep quite, we have tried but there is an end to everything. We have been caled unnecessary evil in the
Process by your own member who was then the Chairperson of the Parliamentary Select Committee, he sat and cheered up as
we were cdled progtitutes, he made a very scathing act and we were smply responding. It is unfortunate that we responded
but we had no otherwise, we need to ensure that we sugtain the integrity of this Commisson. We know that Kenyans look up
to us epecidly now that Parliament does not seem to be moving the Process forward, they ook up to this Commisson and we
mud at dl cost sustain our credibility.

Mr. Chairman, let me say this, that in the past, members of your Party have not assisted in moving the Process forward. You
chaired the PSC in the last sesson of Parliament, | am sorry to say this Mr. Chairman, but because we are candid to each
other, we saw the stalemate deepen while you sat on the Chair of the PSC. You chaired the Naivasha Accord yet recently we
have heard members of your Party disown the Naivasha Accord, yet today we understand that your Party is ready and willing
to go dong for aslong as dl other Parties honour the Naivasha Accord, | thin that needs to come out dearly from you as

Chairman of KANU so that an assurance is given to the country and other players within the Review Process.

Mr. Charman, it is dso quite obvious that on this issue of Section 47, the postion of your members has been shifting together
with the members of the ruling codition. It may not be the pogtion of the Party but then in ther individud capacity you see
dignment with one faction or the other.

Mr. Chairman, dlow me to humbly say thet it isimportant that your Party takes a firm position on this key issues that you have
raised and be able to pursue them so that you can guide where the ruling codition seems to be divided.

Mr. Chairman, it is a sad &fair that your good colleague Hon. Marsden Madoka did not make it as the Chair of the PSC, we
dl know his capacity, heismy friend, | tak to him once in awhile just to pick his brains, but again, Mr. Chairman, | think we
are over blowing the Chairmanship of the Parliamentary Select Committee, | think that should not redly be the issue now, our
pleato you isto forget the Chairmanship of the PSC for now and to consider the issues at hand. Y ou can 4ill play a mgor role
as members of that Committee because the Chairman in a democratic process only guides the Process but is not the decision
maker. It isimportant thet you get back and asss this country determine the issues at hand.

Mr. Chairman you raised two issues. One, is that you would like to the PSC to be dl indusve. | would request you to
probably expound more on that so that we understand what you understand what you mean by “dl indusve’. Supposing LDP
refuses to rgoin, will you dill keep away because LDP is not there, is that what you refer to an dl indudve Process? Are you
not going to be swallowed into the differences between LDP and NAK? Do you think that is hedthy for the Process?

Secondly Mr. Chairman, in our study of Section 47, the amendment has shifted every other year and one would like to
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understand exactly what you would like to see in the new proposd for the amendment of Section 47. Having sad that, Mr.
Chairman, in our megting with the Liberd Democratic Party yesterday, they did propose a meeting where dl the leaders of
Politicd Parties can St on one table and attempt to thrush out the problem and this was because we were taken by surprise.
You are the fourth Pdlitical Party that we are medting and | can tdl you this, that every Politicd Party pays homage to the
Navasha Accord, every Politicd Party blames the other for the sdemate, every Palitical Party tdls us they would like to see
the new Conditution yesterday. So who isfooling who in this Process? And wha we would like to do as a Commisson is to
get dl the leaders together on one table at the same time and put the cards on the table and we can tdl you we have quite a lat,
you may not believe it, we know exactly what members of your Party said yesterday and the day before and so on and so forth
for dl the other Paliticd Parties. We would like to put the cards on the table and see who is fodling the other in an attempt to
resolve the salemate.  If thisis acceptable to you, Mr. Chairman, we would be happy to start the Process. We have not yet
met the other side of the ruling cadition but | can tdl you this, thet | talk to them quite a bit and they tdl me the same story, “We
would like the Condtitution tomorrow, we have no problem with Naivashd’, | have not discussed with them Section 47 but |
intend to do that. So each one of you is happy with Naivasha, each one of you would like to see the Condtitution but then what
isthis fear and suspicion that we see running through dl the Political Parties? And with that Mr. Chairman, 1--

Hon. Uhuru Kenyatta: | would like to make some comments before we open up and then--

Com. Abida Ali-Aroni:  Yes, Mr. Charman.

Hon. Uhuru Kenyatta: On your statement--

Com. Abida Ali-Aroni:  Thank you.

Hon. Uhuru Kenyatta: -- and then | would aso like to give opportunity for others. | would like to make some preiminary
remarksif | may. (Laughter).

Com. Abida Ali-Aroni:  Mr. Chairman, you know we cannot refuse, we have a vison, Bishop will tdl you that and we do not
want to step on your toes, thank you.

Hon. Uhuru Kenyatta: Thank you very much, Chair, for your comments.

1 | would like it to be very cdlear, fird and foremost, Kenya | believe is a democracy where freedom of speech is
guaranteed, correct? Nowhere and | think | made this very clear even before | begun reeding my statement, | made it very,
very clear that KANU'’s pogition is made after ddliberation and everywhere there will be a dissenting voice on what the mgority
will have agreed and we can even leave here today and Hon. Kosgey can make a statement that will be contrary to the KANU

14



postion and heis entitled by the way. But nowhere will he go and say, “That this postion | have made on behdf of KANU”.
All the comments that you have referred to that have been made by Honourable William Ruto have not been made and he has
stood there and said, 1 have made this atement on behdf of KANU”, he has made those comments and those statements in

his personal capacity, his persona capacity, his persond capacity.

We would not be stting here today as a Party if our comments had aready been made public. The reason we are here is
because we have come to give you what is KANU' s position so for us to condstently go back to say that because so and s0
sad, that is KANU’spogtion, no. | am certain dso even anongs yoursaves as a Commisson, they are members who have
a0 stated issues but that does not necessarily represent the position of the Commission, the position of the Commissonisared
offiadly by the Chairperson, am | right or wrong?

Response: You areright.

Hon. Uhuru Kenyatta: So consequently | want to make thisissue quite clear and | do not want us to keep saying, “Because
0 and 0 sad...” that is KANU, no. KANU dso, we have just had our dections, we have divisons even within ourselves,
correct? There are people who think different things but the officid postion is given by the officid spokesperson and that is me,
| believe, according to the Regidrar unless she changes her mind. (Laughter).. So we do not want to have that two-flow

anymore so we are communicating to you KANU’ s position.

Two, when we tak about dishonesty on Naivasha, KANU has never wavered from the postion that we agreed to and | think |
underlined in my own statement that we had the Chair and we dso had the Chair of that Committee. Those who changed their
postions two days after we |left Naivasha was one, the Hon. Kiraitu and later the Hon. Raila Odinga, they kept switching ther
own positions amongst themsdves that is not KANU, that is the ruling codition, that is NARC. KANU has never ever, ever
gone out and said that we have abandoned the Naivasha Accord and | think it is important that we are clear on some of these
issues because we had never gone againg that, how can we go againg and that is the position that we have even taken even
internaly amongst our own people? We have made it clear, how can KANU go againg a position that was taken under our
Chair? Kenyans would even regard us as being people who have no musimamo, it was under our Chair. We have dways
stood and maintained that that be the position.

Those of you who arein this Committee will recal that before we went to Naivasha, part of the agreement that we got out as
an atempt to bring the Parties together in order for us to go to Navasha and this was made by a statement that was ddivered
to the Parliamentary Select Committee by none other, than the Attorney Generd of the Republic of Kenya. Was that Section
47 of the Condtitution would have to be amended in order to usher in and that statement | am certain even the observations of
the AG and it was agreed even before we went to Naivasha that we are going to Naivasha to discuss contents now because
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now we have dl agreed that thisis the way the Process will move forward and we said it is not KANU'’s interpretation and we
agreed it will not be NARC or LDP' sinterpretation, we said it is your officer who has given us this interpretation, let us accept
it and they accepted, only for Kiraitu when coming back from Naivasha, to go in front of a Media to dishonour everything that
we have had agreed and dl thisis highlighted in the Media, let us cdl a spade a spade, we are saying let us be honest with one
another and let us not be blamed for what we have not done, let us not be blamed for what we have not done. And it was
when he came back and changed that position, we went back into the Commission, he refused to participate in that meeting, the
Drait Bill was prepared in conjunction with the AG was findized, brought to the floor of the House, passed by the House and
then Kiraitu used the back door to go and convince the President not to d9gn that Bill and then made changes that were not
agreed by the Committee that we were on, brings it and bulldozes through the House and thet is why we walked out, it is on
record, we do not have to-- Itison record, we are saying let us follow the record. We are saying let us follow the record and
we said, “How can you, we have agreed, why are you changing? What is your problem, why are you changing what we have
agreed?’.

That asde, we 4ill ingsted, we have to proceed trying to say we are going to try and make sense to our colleagues, to our
friends here, thisisnot theway to do it.  And we have been holding meetings since the end of last year with our colleagues in
the National Rainbow Codition and that iswhy | said, were we an opposition that was intent on taking or exploiting, we would
have been going round the country now instead of being busy trying to put these people together. It is not our business, our
business as an opposition isto ensure that Government is as disorganized as it possbly can be! (Laughter). That is our role
as an opposition, but spedificaly on this issue, we have stayed away from that kind of politics We have chosen ingtead to say
that, “Thisis not an issue that belongs to NARC, or KANU or anybody, thisis a nationd issue, let us try and find and forge a
way forward and that has been the role that we have played throughouit.

We went from there, we sat down, for two months, every Tuesday in the House Business Committee we went swearing at each
other, it is not our business trying to make them agree and to understand that we needed to have a way forward. They are the
ones who said, “We will never agreetill the end of the earth”. If we were to make public some of the things that we know aso,
it would be embarrassng to Kenya to see a Government fighting itself in a Committee where they are supposed to be coming
out with ajoint agenda and programme for this country. But we stood through and through that process and that is how we lost
actudly even our charmanship, we made it clear to them, “By the way, as much as you are disagreeing, we want you to know
that KANU wants the Chair’ s pogtion”. And why were we indsing and why are we ingging? We were indsing because we
have been played games with before by the same people. If we go tomorrow as the Chairperson is saying, and St on that
Parliamentary Select Committee, | promise you tomorrow they will turn around and say, “ Tumefanya hii na hii na KANU
walikuwa hapa na 95 na tumepitisha.” When we turn around tomorrow and say, “Excuse me we did not do that.” Who
will believe us? Who will beieve us? Who will believe us? Nobody will beieve us, they will say, “No KANU is being
dishonest, they attended dl the meetings, they were there with us when we passed these things, they have been dishonest.” And
why do we say that? We have had experience of that inthe past! We are not saying it out of something that we are guessing or

16



we are assuming, we have had that experience in the past and even now, you will see that from wha we have stated here, we
are not saying we are demanding the Chair even, dl we are saying is, we want guarantees thet if we participate, they will not
pay those game with us. If they can give us any other way of guaranteeing it without giving us the Chair, fine. So long as we
know we are covered by jus ther word of mouth ati waje waketi hapa tukubaliane, they have, (laughter) they have done
that to us so many timesin the past | am sorry we cannot take their word for it, their word is not good enough anymore.

Com. Abida Ali-Aroni: What about an M.O.U?

Hon. Uhuru Kenyatta: The M.O.U’sare dso not good enough anymore. (Laughter). We have seen what they have done
with them, so weif we can be given a guarantee, dl right? Because why were we saying we want the Chair? We were saying
we wanted the Chair because if we see them moving at least, if the Chairman of the Parliamentary Select Committee was to call
aPress Conference and say, “Excuse me, by the way, thisis way is hgppening, so and 0 is doing this’, he will have a voice.
But if, because under their current terms others are saying, “No member...” just as you are saying now, “No member will
speak to the Medid’. These are some of the deds they are saying, “No individud member will speak to the Media, only the
Chair will be the spokesperson, what we will agree will be communicated through the Chair”, etc, etc. So, here we are as
KANU stting in this meeting, closed door mesting, tomorrow they go and announce, tukienda kubadilika, see we were there.

“Tuliwambia KANU haiwezi kuaminika, ni Chama ambacho syo cha ukweli, tulikuwa na hawa, tumeketi na
hawa...” what dternative do we have? We want you to appreciate this, we want you to understand this because these are the
issues that we are saying.

Ladly, when we now tak and you yoursdves have said it and made it very clear of a participatory Process, we aso want a
participatory Process, we want a Process where everybody can fed ownership. Likel said, it is not our business to st in their
and try and broker peace between two warring parts of the Government but we did it, we did it, and why did we do it? We
did it because we bdieve that ultimatdy if we were to go out there to the people with forked tongues, with one groups saying
one thing and another group saying another thing, even if we were to pass this Condtitution, any individua has enough popular
support out there to ensure that a large enough section of Kenya, the mgority may pass but a large enough section of Kenya
regjects this Conditution and say, “This is not our Condtitution”. And given the very compostion of Kenya where ethnicity as
you dl know is a mgor factor, how can we then turn around and say tha mgor communities have sad we rgect that
Condtitution, another community is saying we accept it because of this, thet is the reason why we are saying let us dl be
participatory, let it be indusive so that when we live as leaders we can speak in one voice. What  Uhuru will say shdl be what
Rala Odingashdl say, dhdl be what Kiraitu shdl say because it is the only way ultimatdly that we will get a cohesive--

Com. Bernard Njoroge: (Inaudible).

Hon. Uhuru Kenyatta:  Kibaki does not say anything, so we do not have to bother about that. (Laughter), dl right? So
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ultimetdly, that isredly what we are desiring, that is what we are seeking for and | think it would be wrong for us to be caled
dishonest, it would be wrong for us to be caled mideading because this is a pogition we have conggently maintained from the
very beginning and up until now and even when you say tha other Politica Parties have actudly gone out and said, “Let us go
out and have a medting of Political leaders’, when we went and | have a witness here, to see the President, we told him, “Mr.
President, please take lead on this Process.” We ask him, we pleaded with him, we told him, “Why do you not cal a mesting
of dl leaders so that we can dl speak our minds here” That was over a month ago, we have seen nothing, what more do you
want us to do as a Party in order to prove that we are determined and we are committed? And thisis why we are saying, a
time has come for us now, let us speak publidy and openly, because we are now being taken fore-granted or assumed and we
believe that that is wrong so please, Madam Chair, we have done our part, we are willing to continue to do our part and |
believe that the issues that we are addressing, even when we are being asked, “What part of Section of 47--" we are saying it is
not the part that KANU desires, we are saying, here is the Legd Officer of Government himsdf, here is the Speaker of the
Nationd Assembly, tdl usthat this must be addressed, you tdl us how it needs to be addressed so thet this is not chalenged,
that would be the pogtion. You tdl us that it is not necessary and we have never changed from that, we have said, “Let us
folow the Law as it gands’, and who is the interpreter of Law in this Country? It is the Attorney Generd, he is the one who
interprets law.  Who is the interpreter of Conditutiona |1ssues towards us members of Parliament? It is the Speaker, it is not
Uhuruy, it isnot Marsden, it is not Hgi, now when these Honourable Gentlemen tdl us that this has to be done, we say, “Fine,
let it be done, tdl us how it needs to be done so that we are doing things within the Law and not uncondiitutiondly”. And that is
why we have a Court Case out there and that is why we are saying we are aso eager as 3 Million Kenyans are eager to hear
what the outcome of that Court Case will be, yeah? Because, why hasit been chalenged? They mugt be a problem, they mugt

be a problem somewhere.

So, Honourable Commissioners, do not misunderstand us and please, even as we leave here, Mheshimiwa Okemo will say
something in a Rally tomorrow, Mheshimiwa Haji will say something in a Raly tomorrow, ultimetdy we will gt down as a Party
and discuss the various issues, disagree amongst ourselves but the mgority position will be the postion that we will pass across
and that will be the Party position not what somebody said in the hit of the moment & a- We are Politicians, you can go and
get excited in a public Raly and say whatever you may say but the position of the Party is the postion that is taken after the
Party Sts and consults with itsdlf, we have sat and we have consulted and what we have given you is the position of KANU as
aPdliticd Party, thank you ,Madam Chair. (Clapping).

Com. Abida Ali-Aroni: Thank you, Mheshimiwa, | hope my colleagues will dlow me to ask our guedts to add, if the
Chairman does not mind or contribute to the discussons and then | will get back to the Commissoners. | think Hon. Damas

Otieno and then | will come to Hon. Hai.

Hon. Dalmas Otieno: Madam Chair, dl dong, we have believed that you do not take to the masses, you do not take to the
people what the leaders cannot agree on because if you do so, you are just going down there to divide the people and if it is the
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Palitidians doing so, they are going to use dl sorts of other tactics to divide the country even further. As a Party we bdieve in
the unity of Kenyans despite its diveraty which we appreciate. So when we say dl indusve, when we say participatory, we
meen |et the leaders dl be included and |et them dl agree firs before we can pretend to take to the people a product that has
any futurein this country.

As a party we have confidence in this Commission, it has the brains, it has the experience, it has the diversity, but you will only
hep usif you aso redize the time for the games are over, we have had enough of it and you act in a united manner. We know
that you may not have the executive power, we know you may not have enough legd power but we are confident that it is not
aways the power of numbers or interest that will take Kenyans out of this mess, it will be the power of ideas and those ideas
can come out of this Commission if you ask as one. We have been in it long enough and we know you have aso had your
problems but you appear to be performing a little better now, so our appedl to you is to cement your unity, put together the
ideas and let the power of ideas help steer the country out of this Process.

Our request that we take the Chair is because we wanted the ruling codition to convey to us, adequate good will that now they
are srious to take us ahead. | do not agree with you that the Chair is nothing in a democratic system, no. The Chair can raise
issues that have not been adequately addressed before that democratic Process can take the decison, the Chair can be part of
acongpiracy to ignore important eements of what should be included in the course of any medting so we do not take the Chair
lightly. We need it as a expresson of good will that the ruling codition has also agreed the time for games with the Congtitution
isover and now we should set oursaves on the path to get Kenyans a Condtitution. Not a Condtitution we dl know will be
faulty and the next day KANU isin Government we are going to have to amend it, we should do a better job having spent so
much and having involved so many peoplein the Process up to thistime far.

It may appear to you vague when we say indusve and participatory, actudly we are asking that the PSC as currently
condtituted has such serious inadequacies that it is going to get us a Condtitution thet is only partidly acceptable to Kenyans and
we have an opportunity to avoid that having been over this issue for so long. If it were possible through your idess, through
your persuasion as a Commission, taking to dl Parties, taking to dl interest groups and other stakeholders to persuade them to
recondtitute the PSC, we shdl have started rightly towards a proper consensus.

Asto Section 47, it is not a difficult thing. After we have agreed on what Congdtitution to be given to Kenyans, it will be very
easy to agree on the amendments to Section 47 so tha the Process theresfter to the people is conditutiona. The efforts to
amend Section 47 before was not honest because other parties intended to useit to railroad sections of the Bomas Draft which
they knew very wel was not acceptable to other Parties but Section 47 will need to be amended but amended at the right time
after much of the content of the new Draft has been agreed on.

We are dl Kenyans and none of usisan angle. | wasin one of those Committees at Bomas, we said they are no angles in this
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Republic so we should make a Condtitution for human beings. Do not make a Conditution good for you today and tomorrow
when you are on the opposition sde you will want it changed. That iswhy | said the Commission can act as a neutrd body,
generaing the ideas necessary to make the Politicians see sense and accept the fact that the time for games in this Process is

over.

| believe that if the Commisson is decided to act in unison and continues this didogue, the didogue process which you have

aready commenced, you will be able to read between the lines and discover which Party is fooling who and discuss with thet
Party where you think they are fodling the others before you bring dl the Parties together. | am suggesting therefore that you
adopt some of those conflict resolution mechaniams as a Commisson. The Process going on were a Smple mgority in
Parliament is going to pass a Condtitution you al know is not going to be consdered dl indudve It gives back to the
Commisson with or without the powers but with enough ideas to conault dl the stakeholders and see how you can resolve the
issues that are of interest to the different stakeholders before you can bring them together possbly at a venue that would be
conducive to their proper interaction and decision making.

So we came to let you know that we have confidencein you but dso to convey to you that you may have and we bdieve you
do have a chdlenge bigger than you are able to possbly accept and interndize within yoursdves. If you accept that chalenge,
you have that mechaniam to ded with dl the Parties before anything is rushed through the PSC as it is now, please move fadter,
identify the issues, seeif a resolution mechanism can bein place and a solution found as we go forth. Thank you.

Com. Abida Ali-Aroni: Thank you. Mr. Chairman, do you have time congtraint or can we have afew people contribute?

Hon. Uhuru Kenyatta: We do have time congraint but maybe two gentlemen can say a word because we would aso like to
hear from your side.

Com. Abida Ali-Aroni: Okay, thank you.

Hon. Yusuf Haji: Chairperson, | will be very brief, | will not repeat what has been said by my colleagues, only to remind us
gtting here the history of this country way back when there was a struggle for independence, we had different views about how
this Condtitution would be, there were various meetings held here and eventudly Kenyans, the leaders then ended up at the
Conditutional Conference in London presided over by maybe the Colonid Secretary.

You will recdl there was impasse even tha time and those of you who remember there was this wak out by Shikuku, KADU,
when Shikuku came here and said, “ Shikuku na kuku yake”, kuku which was then Jogoo but eventudly through patience and
persstence, we came up with the current Condtitution. | am equating the Commisson with the Colonid Secretary then who
gave us an agreed Condtitution.
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| think you have a responshility that we should have a Condtitution that will be accepted by mgority of Kenyans and you
should not in any way agree to be pushed into a Congtitution by few people, | am saying this by few people because you will
remember when we went to Bomas we stayed together, few people walked out, there was even some people saying the reason
why they did not want the Condtitution, it was to remove KANU, KANU has been removed and therefore there was no
conaultation before, this mentdity is il there and if you will go dong with the partisan Parties, definitey this Congtitution will not
see the lignt of the day, | mugt say thisin honesty because as the Chairman said, the ruling NARC, section of the ruling NARC
have waked over many of the things that we have agreed induding Bomas, Section 47, even Naivasha Accord, | know even
right now as | speak here, the question of the Kadhis Courts is being manipulated, there is dready some change which is being
made. So Chairperson, | am very happy when you say that you are going to cal dl the Parties together to find a solution. |
think that is the way forward and that is the patience | am asking for.

Thereis no need to hurry a Condtitution, there is no need if there is no togetherness. It is better we delay even, | do not even
mind if it comes another two years or even three years, let it do so. This current Conditution has served us wel, and we would
like to have a Condtitution which will be even much better for prosperity of this Nation in 100 years or more to come so with
those few remarks, | pray the Almighty God that we shdl find a solution. Thank you very much.

Com. Abida Ali-Aroni: Thank you. Honourable Okemo, you want to speak?

Hon. Chris Okemo: Thank you very much, Chair. | will be very brief, | do not want to repeat what the Chairman has said
and my other colleagues. | have a number of disurbing concernsin my head. Oneis that we are so deeply involved in the
mechanics of the Process and the legdig content of the document but my worry is that dl this might come to naught if the
Referendum rejects the document because to me that is the bottom lineand | think what we redlly should be griving as Political
Leadersisto agree on what to educate the masses. Because when | go out there and | rubbish the document, what it means is
that it does not matter what form it takes when it is passed, when the Referendum comes, they will not vote for it and if they do
not vote for it, it means dl this exercise we are involved in is actudly a waste of time. So as much as we are taking about
Section 47, about the Parliamentary Select Committee, about the two thirds mgority, a the same time | think and even more
importantly we must get the masses to understand the document that we are trying to produce. Okay, it is not in its find form
but | think the essentid elements are there other than the contentious issues and as leaders and as Commissoners and as
Members of Parliament, Commissioners, everybody, | think let us try to educate the masses to understand this document and
convince the masses that this Condtitution is good for them otherwise we are going to end up with a Process, the end product
and then it isrgjected by the masses. If it is rgected by the masses, we actudly go back to square one, do we not? | mean tha
ismy undergtanding, if the Referendum rejects the document, then dl we have done is usdess so we can go through an dl
indugve process, it can be as participatory as we want it to be, we can change Section 47 and do everything legdly, we can get
LDPinthere, you can get the Rutos to say whet they are saying, you can-- And at the end of the Processif mwananchi  votes
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“NQO”, then we have done nothing. So my emphasis redly is, what is the reaction of the mwanachi to this document in the
current form leave done its refined form after we embrace the Naivasha Accord? That isjust my observation, thank you.

Com. Abida Ali-Aroni: Thank you, Mheshimiwa. | will have afew of usto comment, | see how many hands? 5,6. Please
be brief, | can see Honourable Kosgey looking at his watch, | will start with Bishop.

Com. Bernard Njoroge: Thank you very much. We am very happy that we are having this mesting and for this opposition
paper and | quite concur with the Chairman that individud people can have their views and | think we as a Commisson will ill
continue to support and stand with the views irrespective of what different members say so we want to assure you that we are
not overly teking it againg the Party just because of the views of an individud .

| just wanted to get back to your speech. | am alittle bit that KANU may be fdling into the same problem that the NARC
Government fdl into when we were a the Bomas of Kenya What they actudly did isthey walked out of Bomas and it was too
late now to put their position because dready the Process was findized. | think thet is an issue redly we do not want the history
to repest itsdf that later on you will come up with Contentious |ssues when dready the Process is gone. | think thet is an issue
you may have to think that maybe what brought this problem is because some people waked out. Now, you want to wak out
when again the same Process is going on, would that not create a problem? | am just posing this question to you.

| think the second this | would like to say is that once we accept and agree on the content, | think the legd process will be very
easy to go through and for me as Hon. Okemo and Hon. Dameas Otieno have said, the thing we have to do is for dl the Parties
to agree on the content because the legd process is something very easy when we have agreed on the content so for me | am
praying that you can persuade each other on the issue that divide you so that then you do not have to worry about the legd part
of it.

| just want dso to--

Com. Abida Ali-Aroni: Bishop, please wind up because we will lose (Inaudible).

Com. Bernard Njoroge: Okay fine Maybe | can give someone dse.

Com. Abida Ali-Aroni: Thank you. Alice. Was that Alice or Kavetsa? Oh, Kavetsa

Com. Kavetsa Adagala: | can be Alice dso. Thank you very much, for coming, it think everybody has expressed it. |

would just like to say that in the Commisson it is a formidable task, thank you for the advise, thank you, Damas, thank you, the

others aso but what we would like to see which is familiar to dl of you | am sure is a winrwin stuatiion but not the kind of
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winwin of the M.O.U which is too quick, too superficid but kind of to deegpen the discourse. Hgi is right, it is better to
prolong the Process and have a better product, so without going into it very much | think you now what the win-win gtuation is.

Right now we are involved in very serious win-lose kind of Stuation, we could eeslly reach lose-lose and that would be
acrimony and war and this is what we are trying to avoid. Thank you for reminding us of our duty and the chdlenge that is
before us, | think we can eagly take it. We aso had to work through it, we have had to work through it.

| would like to say that in a democratic process even as our Chair is saying, the Chairmanship is important and the mgority
mud have thair say in any given Stuation, not just this. When | was tdking to Honourable Muturi, has he gone? Yeah, and he
told me —thiswas lagt Friday — he told me, “What | resent is being talked at, not being talked to or taked with” and thet is dll
he sad and | got the message because you know you cannot have grown up responsible leaders doing things that are
irrespongible for no reason.  Even the changes the other Parties have made and the turncoat and the whatever, dl that has a
resson toit. So | would like to say that if you could, wel in a non-partisan way hdp us work out this win-win, we would be

vey grateful.

Some people do not want to-- We are crossing ariver, symbalicaly the Jordan but some people want to stay on the one side,
some people want to jump haf way and fdl in the river and wanachi want to jump across because they want a new
dispensation. So thank you very much for the comments | think we will be megting again so we shdl sudy your-- At least |
will Sudy your presentation and see.

Com. Abida Ali-Aroni: Thank you, Nunow.

Com. Abdirizak Nunow: Thank you, Chair. | will be very brief, 1 would like to thank the high power deegation from
KANU for ther expostion which | think is quite understandable because KANU comes across as a Party that is now finding
itsdf between awal and a hard surface. On the one hand it has to be seen to be working in the Kenyans interest, on the other
it has to contend with a group that does not want to corporate with it so that is a scenario that we will not blame KANU for

reacting in whichever way it does.

| would like to mention that the contentious issues Mheshimiwa Uhuru as agreed in Naivasha were or had some dements that
were thrown back to the Commisson to sort out and as our Chair said, we did not because of the immediate disowning by
some members of that Committee and those Hill stand unresolved, the issue of the Kadhis Courts, the issue of the numbers of
the Condtitutiond Commissions, those were never resolved and PSC now is deding with them and probably may take the
reolution as they deemed appropriate which probably will then not be, a least it will not be acceptable to a number of
Kenyans and particularly those dements that were highlighted in the Kadhis Courts will be unacceptable to the Mudims and |
can say without any fear or favour that it might-- Or the Mudims are actudly just waiting for the PSC’ s recommendation to go
to Parliament and see how it goes and as soon as that happens, they are just waiting to go and mohilize ther followers to say
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“NO” to the Referendum and KANU being one of the Parties, probably the only Party with a nationd inditutiona Structure, it
meay not have an MP in every Province but it is certainly is probably the only Party with inditutiond structures in every location
will have the upper hand in terms of mohilizing masses and if KANU decides to mohilize the masses againg the Dréft, then we
may aswel rest and forget about it.

So there istha dgnificant role your Party can play and should play but | understand what requires to be done for it to play that
role because whichever role KANU plays s probably the winning side, inmy opinion in terms of mahilizing the masses to react
ina certain way because the rural population do not know what happensin the urban centres. They will see ther leaders, they
know their Location Chairman, Sub-locationd Chairman and dl that kind of thing. So we ask you and we request you to see
how best, to even get out of your way, as you said it is not your business to organize the Government, | agree with you entirdly
but organize the Kenyans because it is now the Kenyans future and the future governance systems that are at stake.

The risks we have in the current legd system under which the Condtitutiond Review Commisson and the Process is working is
that it only requires a 51% of those who cast their votes to pass the document. Those 51% could come from one village, that is
palarizing the country and in my persona and humble view that ought not to be the case. There should be minimum threshold in
different Provinces to ensure that thisis a nationd document, even if you said 10% in very Province, | would not care but there
mugt be certain threshold to ensure that every Region actudly participated in meking the new Condtitution. Thank you very
much.

Com. Abida Ali-Aroni: Zdn.

Com. Zein Abubakar: Thank you very much, Madam Chair, | would like to join those who have thanked the delegation
from the officdd Opposition and the Honourable members who have come, dl protocol observed. Madam, | would like to
confine mysdf to about very ample things. The firs one is that | would like to comment on Mheshimiwa Uhuru on what he
sad and | think the position they find themsdlvesinisthe kind of position we have found ourselvesin some ways. Mheshimiwa
Uhuru when you started you commented that even the Commisson was a Naivasha and later on you talked about we do not
want to be in a Stuation where we are slent and we cannot comment and then later on you we are told, “You were aso there”
That iswhat happened with the Commission. In the Naivasha Accord, the Commission which in my humble opinion and you
know this, Mheshimiwa, is the custodian of the views and the wishes of Kenyans verbatim, we recorded, they are here in this
building and we are aso the people who know the design questions of this Draft. We know why an Article is there, its genesis
and what it is designed to do, we are the technica am of this Review Process and if you could not use us or pick our brains,
we are not asking you to tdl us, “You must take our pogtion” but if you were meeting as the leaders of our people in Naivasha,

why could you not dlow usto give you technica input in some of those issues.

| can tdl you, Mheshimiwa, that the Naivasha Accord has problems. It has problems on the content, the question of the
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Kadhis Courts was raised, it makes nonsense of the Kadhis Courts it makes it irrdevant. On the question of the Senate, one of
the leeders told us and | was intrigued by what we were told, “ That we do not have any red reason for removing the Senate’,
but then you would have dlowed us to tdl you why it is there. If you make the decison to dill remove it, why it is there and
every decison you take, we will tdl you what the people said. On any issue, you could tdl us and we will tdl you what the
people sad, even if you wanted them verbatim we could isolate them verbatim, that is something to do with content.

Secondly, Mr. Chairman on the Process, we were dso invited to Mombasa. A lot of people do not talk about this, they are
quite about it, there is dso a Mombasa Accord, there was a Mombasa Accord, building on Consensus Act on the Consensus
Bill. Aganin Mombasa, even after some of usin this Commission, | can tdl you that, we protested and we said, “If we go to
Mombasa as observers, how would we not be responsible if problems arose?  Same thing with Naivasha and there are
problems with the Process, there are problems with the Law, he has talked about the threshold, they are problems with the 5
Million for example, the Superior Court in Tanzania which is a Court of persuasive jurisdiction in a Stuation ruled that such an
amount was uncongtitutiond, so there are problems with the--  We are not saying that it isimpossble to surmount them but we
are saying, every time you ask us to be involved, let us dso have the free hand to advise you on technica matters.

This brings me to athird one which has a potentid of being dangerous. There is a posshility of a PSC Accord and you have
talked about that yoursdf. Againinthe PSC, at least those who have represented us because we have not had our own internd
mechaniam resolve that question in terms of how you want to take part in the PSC, we have continuoudy been reminded “you
are observers here, your mandate isnot to--"  and yet we are supposed to give technicd input and | am saying thiswith alot of
humbleness, Mr. Chairman, the Chairman of KANU party. That if thereisa PSC Accord and we are the ones who know
what the people said to us and as our Chair correctly drew the attention of being cognizance of the principles that we shdl be
fathful to the wishes of Kenyans and the views of Kenyans. If we are not asked that will be a problem and lagtly Madam
Chair, lagtly, Mheshimiwa, in terms of the Commisson and thisis what Hon. Dameas Otieno said, there is appearance that the
Commisson isworking well, | can tdl you candidly, there is a much more effort and endeavour on every Commissioner to pull
together to work together but aso like you, there were certain things which were important to us and there are two things which
| will share with you. The firs one, we took a decison very earlier on to make dl our sessions recorded verbatim so that we

will know who said what and history will judge them for what they have said so dl our records are verbatim induding this one.

Secondly, watch us, when you see dl of us together, be peaceful in your hearts and in your minds that we are working for the
common good of Kenyans. But if you see us de-segmented and a large chunk of this Commission is not in a place and
datements are made, then know that that is partisan interest. Thank you Mr. Chairman. (Clapping).

Com. Abida Ali-Aroni: Thank you, Zein. You mentioned that you would be taking about amdl things, but, well, | do not

know, we will judge. Kangu, one minute and Raiji one minute, we need to summarize and move on.
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Com. Mutakha Kangu: No, you will give me a little more time, it is rare that | tak to the leaders. (Laughter). Mr.
Charman, | thank you very much, | was very happy to hear members of your party expressng concerns which | have
persondly expressed, sometimes quietly interndly here, sometimes publicly when | fed | cannot continue lying to people.

Now, your concern that we might never have a Conditution is true and | want to go back to what | said in February 2000 when
the firg Parliamentary Select Committee was established, chaired by Raila Odinga and looking around | am not sure that any
one of you was there. They decided to invite some of the people they considered locd experts to speak to them. They invited
me and | honestly and candidly told them that pulling in Parliament for a Condtitution with other Kenyans pulling at Ufungamano
for a Condtitution, none of the two sides will produce a legitimate Condtitution and | pleaded that we must honestly negotiate
and agree on how to pull together. | was then asked how long it would take to write a Condtitution and | told them, “Between
three and five years.” People did not believe me, | can assure you | am now about to finish five years in this Commisson and |
hed told them, “Using this route, plan for between three and five years” The palitics of the time stopped the Parliamentary
Sdect Committee providing a law for three or five years, instead they said 24 months and then if need arises the Commisson
can gpply for extenson. The consequence has been we have been going in circles and now we are going to finish five years
without a Contitution.

When Gha came and Commission of 15 was established and | was put there and Gha said, “We mud negotiate with
Ufungamano to bring them on board”, | said this was my position so | will support you and honestly | will tdl you, some of the
members of your Party who were then in Government and you people were not there said | was bad. But | stood my ground
and said what Ghal isdoing isthe correct thing. The people in Government today and my colleagues seated here today were at
Ufungamano, they thought | was good. Today, they are in Government and they are doing the opposite, in fact they fed | am
bad, but | have stood my ground, | am not going to be moved because | know they are wrong and they will have to come back
to the truth. If they go the route they are going, we are not going to have a Congdtitution, take it from me, it is being recorded,
Zdn has told you, when need arises they will come and check. Wewill not have a Conditution if they inds on going the route

they are going.

We argued, | stood with Ghal, the Commission was recondtituted and that iswhy | have my friend Zein here, | have the Chair
here, | have Wanjiku here, | have Rdiji here, Maranga is here, they were in Ufungamano. | heard the Hon. Otieno saying, “If
we have to move they will just have to recondtitute the PSC.” If they are honest with consensus and | sad it, when the
consensus started in Mombasa and Zein has referred to it, | said and quoted some statement that sounds obscene from John
Garang who said, “When you gt with people who agree with you and you purport to be building consensus, you are only
engaging in politicd masturbation, that is not consensus. Consensus is build by those who disagree Stting together to talk.”
Now, when you get to a Stuation where a Government we elected is tdling us it can only work with those who are friendly to
them and they cdl that consensus, honedtly it is not.
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Hon. Uhuru Kenyatta: What isit?

Com. Mutakha Kangu: Itisalieto usbut we can take it. If we are taking of consensus we are agreeing they are those who
are disagreaing and they should St together, put their postion on the table and decide which issues do we agree on, on which
ones are we disagreeing, you narrow the issues and then you start negotiating on the issues you disagree, that is not happening.
When it started in Mombasa | said and | have kept tdling my colleagues here, consensus has not yet started, what is going on is
hide and seek, itistricks, people trying to outdo each other, those who have the musdes trying to use their chest to have ther
way, it is not going to work, they had better understand and if as a Commisson and you have asked us to be honest, if as a
Commisson we were to be honest you can speak as paliticians and be partisan, if as a Commission we chose to be honest, we
can be able to objectively and in a principled manner say who is not being seriousin this negotiations, we are refusng to do so.

Number three--

Com. Abida Ali-Aroni: Thank you.

Com. Mutakha Kangu: | have not finished, Madam Chair. (Laughter).

Com. Abida Ali-Aroni: You have to wind up.

Com. Mutakha Kangu: 1 will try, I will try, let mefinish.

Com. Abida Ali-Aroni: No, please wind up, Kangu. Please.

Com. Mutakha Kangu: Let mewind up, Madam Chair.

Com. Abida Ali-Aroni: Thank you.

Com. Mutakha Kangu: Now, Madam Chair, the point is that on the issue of Section 47, | have again talked about it here

time and again, we have done a Paper in this Commisson, if you want copies the documents of the Commisson are public

documents, we have discussed it and the concluson in Maasai Mara was we think we may need that but there are two ways,

you could go with the Act or have amendments but let us agree to meander dong, we are not being hones, let us tdl the

country we need an amendment to the Conditution to take this process forward, without it we will not get a legitimate

Condtitution.

On the Contentious Issues sorted out in Naivasha and Zein has talked about it, it is true | was in Naivasha and | left Naivasha
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very depressed because the way the meeting was conducted was such that we were not so much alowed to participate and |
persondly have kept saying even though the Politicians are saying we have the Naivasha Accord, that Naivasha Accord in my
view is a mutilation of the Bomas Draft and my argument is that there is theory and there is architecture and design. Now the
way you design a Condtitution, if you are not careful the design you chose may not give you what you are liging in the theory
and my argument is that the Naivasha Accord introduces desgn changes to the Draft that will not actudly give us some of the
things we were looking for and one thing iswhat | have caled Devolution with the design that does not have a Second Chamber
of some kind you do not have Devolution and the reason is that if you have Devolution the levels of Government you creste,
whether there are two or three are said to be coordinate to each other, not subordinate to each other. The reason being that
each one of them derives its authority directly from the contribution and not from the other. So if you design a Conditution in
such a manner that that Condtitution from which they derive the authority can be amended by just one of the leves of
Government then you do not have Devolution.

Com. Abida Ali-Aroni: Thank you.

Com. Mutakha Kangu: The Government you havewill be--

Com. Abida Ali-Aroni: Kangu, thank you.

Com. Mutakha Kangu: --subordinate to each other so some kind of Second Chamber a smdl one like the Rwandan one of
26--

Com. Abida Ali-Aroni: Kangu we will have time to discuss Devolution.

Com. Mutakha Kangu: --will do. Thank you.

Com. Abida Ali-Aroni:  Thank you. In his other time, Kangu is a Lecturer so you will forgive him but Kangu | think we will
need more time o that we can go into deeper details with our guests but today let ustry and be as brief as we can, Raiji.

Com. Riunga Raiji: Thank you, Chair. Frg of dl | think | want to associate with those who have genuindy congratulated the
leadership of KANU for coming here and been very frank and | mus say that kind of frankness is not dways available
whenever you consult with Politicians and perhapsiit is dso away we may want to reconsider our postion insteed of going with
highly publicized functions perhaps didogue like this would be necessary, | persondly have learnt alot.

Having said that, | think there are alot of red herrings that are coming in, | think the critical issue and | think Mheshimiwa Hgji
has mentioned isredlly to get everybody on board. We come from a higtory where the present Congtitution was negotiated in
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Lancaster and agmdl —interms of population — part of the country was not satisfied with the politica settlement. We dl know
the kind of problems 40 years later that we have had just because a amdl (mic failure) precisdy and its
aftermath and | think you were there and we are taking only a smdl population but occupying a large area. So | think my
gpped to you and | think you have captured it is that the important thing is to recognize that we cannot redly have a
Condtitution of Kenya unless dl Kenyans or the stakeholders as we cdl them, meaning dl communities and so forth at leest are
happy or at least can live with the outcome of that and there is only one known way of getting that, didlogue and consensus,
didogue and consensus. Evenif you are able to bull doze 80% Mheshimiwa induding yourselves and NARC and others and
leave even a 10%, that 10% is capable of torpedoing the outcome unless we have to bring them on board and take care of ther
interest and the only way you can do it is the way we as a Commission we are trying to didogue and didogue and diaogue.

| am one of those dso who fed embarrassed | think like many people that the Process is cogting a lot of money and it is taking
too much time but redlly there can be no shortcuts in Condtitution meking. Until that 47, Section this, these are red herrings, the
cudd issue is this, if there was genuine didogue and we agreed on the content sSince Parliament which agrees on the content
will take (?) isgoing by higtory to amend Section 47, | do not think Section 47, Section 10, 15 or whatever dse
isthe red issue. Theissueistha we have not redly come to a didogue, | am not even sisfied that dl parties actudly accept
the need of a Condtitution and | think Mheshimiwa Okemo captured it, if you can agree on the content, leave the procedures
firg, it will take afew minutes for your lawyers and clerk to work out the procedure of putting that within the Condtitution.

Having sad that, | dso wanted to pick something that | think the leadership of KANU has said, | am one of those in the
Commisson who are not worried when we are insulted and criticized, | appreciate that that is part of democracy, | accept that
within any organization where democracy prevails there will be people with different opinions who will utter them irrespective of
the offidd pogtion. We in the Commisson have had and continue to have people who will go to the Press and tdl ther
opinions o | am no worried and | will not think that KANU has not done that. Having said that, | think this is an appeal to my
fdlow Commissioners, | think sometimes we intend to behave as if we hold the title deed to the Condtitution, we do not, the
people who hold the title deed to the Condtitution is Kenyans and | for mysdf would think that we in the Commisson must be
humble enough to accept that even Parliament may make genuine changes or recommendations and that is not mutilation, it is
the contribution to the Process.

Com. Abida Ali-Aroni: Thank you, Raiji.

Com. Riunga Raiji: Chair, let me finish. (Laughter)And | think, Chair, the reason | am saying this is that | know in the
Commisson and | have been--

An Honourable MP: (Inaudible) (Laughter).
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Com. Riunga Raiji: No, no.

Com. Abida Ali-Aroni: We are Politiciansin the making.

Com. Riunga Raiji: | know every time we try to speak and | think even in Naivasha this was said, we were accused of being
to defensive that we do not want to be criticized because of the document we make. | appreciate and | am humble enough to
see that even a Bomeas even at this one, there may be shortcomings that you as Paliticians or even others, even dergymen and
others can see which we cannot and my view is that | think you people in Parliament, this is the product that you are going to
live with, let us make sure that this little opportunity, without having to mess up wha we did after consderable bargain and
didoguein Bomas thet if there are genuine weaknesses we must be free to point out that and that to meis not mutilation, it is an
exercise of alegitimate function because we are not the only people who have a view or who can suggest improvement to the

Review Process.

Com. Abida Ali-Aroni: Thank you.

Com. Riunga Raiji: Thank you.

Com. Abida Ali-Aroni: Maranga, one minute please.

Com. CharlesMaranga: | think | also want to join KANU, | meanin terms of-- (Laughter) | am going to join KANU, |
amgoing to join KANU (Laughter). | am going to join KANU!

In dl fairness | am very happy with KANU because in many ways as you hear the Commissioners are talking, | have been a
Secretary Generd of two Political Parties which have given raise to a number of Members of Parliament so | do not have a
problem, induding my friend Raila, Hon. Niche and dl these, | have come through my Parties so | am very happy with that. But
for now, | want to say that | think KANU needs to take the lead that isdl | am saying. Do not go out there crying that, “Oh,
there are so many problems, we are having this, we are having this” | think Hon. Uhuru Kenyatta as the Chairman of KANU
and your members who are able and | see able members, | think take the lead, talk to the others, talk to the Chairman, of PSC,
tak to the Presdent the way you did, tak to Rala tak to everybody dse, | think you need to be proactive, do not put a
barrier. 1 have been in Pdlitics and | know that once you start, everybody grant stands, nothing moves. So even if we develop
documents here, even if we develop what, | think the best thing is, let us have respect for one another, you are dl Members of
Parliament, move forward and in fact, | am yet to here when KANU saysi it is cdling for a megting of other Members in terms
of consultation and then bring in the Commission as afacilitator and | think this is one thing we need to do.

| want to agree with Hon. Otieno, once you have agreed on the content, on the Dréft, the issues of the Process will eesly be
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resolved because even the people who are in court are our own colleagues, they are our friends, you can ask them to withdraw
tomorrow. The people whom you ask to go to court is us who indigate, go to court so | think let us be honest with this,
KANU, Mr. Chairman, take the lead, you have been in this place for along time and as a Commission we will support you for
consensus building but the only thing we need to say is that the content of the Bomas Draft should not be dtered so much, let us
start-- Even as you here, Naivasha had its own problems, let us not again anoy Kenyans because when we go to the
Referendum, this document can easily be rejected and that will be a serious issue so | am appeding to KANU that you take the
lead and tak to everybody, let us not say it is them againg us. | think let us now move on and engage Kiraitu, engage Ralila,

engage Nyachae, engage everybody else. Thank you.

Com. Abida Ali-Aroni: Thank you, Maranga. Hon. Kosgey before we wind up.

Hon. Henry Kosgey: Thank you, Chair. | will take just one minute, | think we are in agreement, you know | am a very
optimigic person. We came here, Chair, to firg of dl explan our postion which | think the Charman has very, very abdly
expressed. We adso came here to tdl you that we have one spokesman and that anybody ese who says something dse
esawhereis persona-- (Inaudible consultations at the “High: Table) The Chair is not ligening. That anybody ese who
says anything dseis personal, please do not take offence to what other people say otherwise you would not redly be a leader.

After explaining our postion, we want you to understand our position. KANU is caught between a rock and a hard place, as
much as Com. Maranga says we should take the lead, | think we dso came here to tdl you to take the lead. (Laughter). We
will work with you in that leadership but since you are non-partisan technica group, please do not fear, do not fear in taking the
lead, we were with you in Bomas, we did not work out, we have not even actualy walked out of the PSC as such but we have
taken a break. (Laughter). And we explained very, very dearly even to the President that even if we participate, if it will not
be an dl indusive process as we would have liked it to be, then it would fal in the Referendum and we told him so, we told him
it would fal and we do not want to do a futile exercise, we told hm so. We even asked that that megting of an dl indusve
party thing be cdled, (Inaudible consultations at the “High: Table). You know the two Chairs are not interested in what
| am saying. (Laughter).

Com. Abida Ali-Aroni: No, we are sorry, carry on.

Hon. Henry Kosgey: We told him, “Cdl an indusve thing”, we even told him, “Just blast us” He told me he would do it but
he has not done it.

Com. Abida Ali-Aroni: Who is“He'?

Hon. Henry Kosgey: Because you were not ligening so you are asking who it is. (Laughter).  So anyway, to conclude, |
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do not want to belabour the point. We have not come redly to go into very lengthy debate, we could, but we had only
budgeted oursalves one hour and something because we have something else but we came to tdl you what isin our minds, what
isin our hearts and what we have actudly done. 'Y ou might think we have not done anything but | am tdling you we have been
inating in the House Business Committee for two months and as the Chairman said, they said they did not even have intentions
of agreaing. (Laughter). Just even intention, so we can debate this thing for a long time and | hope we will debate because
we want to engage in this dialogue with you and we want you to take the lead, we will be with you, there is no win-lose, we
want win-win as they say and please take the lead and do not apportion blame. Madam Chair, do not gpportion blame and do
not even use words like “who is fooling who”, people do not like to be told “you are fooling”. Y ou now such kind of words
rebel, please try to be as humble as possble, we are dmog there, dmost there, but you know human beings, particularly
Politidans and | see Commissoners have big egos. (Laughter). That isthe truth, so please, we dill have issues of content and

process to go.

Before we even went for the Naivasha Accord, | am just going to illudrate the dishonesty. The agreement before we went to
Navasha was that we amend Section 47 before we go, it was agreed and PLO was there. Who did some Draft? It was
agreed that we even publish the Bill as a condition to go into Naivasha, when the think was not published, we spent a whole day
persuading LDP, let us take the word of Kiraitu, that this thing will be done. It was sad tha the Attorney Generd was in
Arusha, we cdled the Attorney Genera from Arusha so that he can confirm that this thing would be done.  The Bill actudly
went to the Government Printers, yesit did, it was withdrawn from there. We gill went to Naivasha Accord on the word, word
and | think we were stupid because if people have proved that they cannot even honour anything, what did we redlly have to go
on aword? But we did and we persuaded our LDP colleagues who had said they were not going, and you know that, they
sad they were not going, but we dill pleaded with them, “Please let us go, let us go they have given us an assurance.” It ended
up being not, so anyway, let us not talk of history, or this, everybody knows the hitory, let us look for the way forward and the
way forward is what we have come here to ask you. We have jotted a few things about the way forward, it is not exheudive
but you adso know the way forward, let us actudly focus our minds there, the way forward, let us not worry about what has
gone behind us. Many many things, five years, Kangu can write awhole book and | think you will write one, because he is—- (
Laughter), but let us look for away forward and we will walk with you, we will walk that path with you. Thank you.

Com. Abida Ali-Aroni: Thank you, Mheshimiwa for the assurances. | will give an opportunity to Hon. Uhuru and | think
Prof. Kabira will speak on behdf of the Commisson as we wind up, the Press is waiting, maybe we should say one or two
things to them, when you talk about being open, it is important for the whole country to know that we have met today. | am
sure we do not want to go into details of our frank discussons but we can say one or two things, thank you.

Hon. Uhuru Kenyatta: Thank you, Chair. | think | just wanted to concluded by at least our own presentation by saying we
chose to be frank and to be open with you about our own position. What dogs this Process is migtrugt, what dogs this Process

32



to use the Chair’ sown words is dishonesty. If we want to findize this Process, | think the first basis mugt be we mugt begin to

be honest with one another.

The Commisson itsdf must be the honest broker, because true, we are Politicians, we cannot be partisans and as my brother
here mentioned that KANU takes the lead, we have tried to take the lead. On severd occasions in the past and some amongst
you have even participated with usin the various discussons and didogues that we have had over the past two years with our
colleagues on the other side, various medtings we have had in various hotels, moving from Bomeas to other areas to continue to
try and hammer out consensus. And if we are to be honest, Commissoners, we dl know where the problem lies. Let us not
beat around the bush, let us not try and please any condituency, be they in power, be they not bein power, be they who, let us
not try and please anybody, let us be honest and if you take that honest leadership and broker and honest accord-- Fineif we
have made migtakes, let us St down and be told, “KANU on point, g, b, ¢, d, you are ether being dishonest or you are not
being completdy truthful.” Or for that matter we could be wrong, we could have taken a postion based, as you have said
correctly, on the fact that we have refused expert advise, S0 let us then have the expert advise and be told, “On this bass, here
and here and here you are wrong.” But equdly, where we know truly that others are aso wrong, then you should equaly
without fear point out to those individuas and say, “You aso are wrong here”” Because it is only by honest brokerage that we
will get this Condtitution and that burden does not reside with KANU, that burden does not resde with NARC, tha burden
actudly resides with you as a Commission and we are ready to play our part, we are ready to participate and play our role but
please, do not tdl us to return to the PSC when you yoursdves are acknowledging the very dangers that that presents to us
because as you said, in Naivasha, we made a mistake, we acknowledge, we made a mistake by saying that we should not get
that expertise, we should have listened, we made that mistake, we made that mistake but as a result, you are equaly a part of
Navashaas we are, dl right? (Laughter). So please, as much as you recognize that mistake, then do not dso make us now
make the same migtake by going to gt in PSC and then we say, we are now part of that decison of which redly possibly we

are not.

We are not saying we are demanding the Chair, we are not saying we are demanding-- Give us a way tha guarantees
everybody, not jus KANU, everybody, that the product will be owned by dl and | think even in our own concluding remarks,
we have not said and we spedificdly said we are not going to say anything about walk outs, we are not going to say anything--
We are not mentioning boycotts, we are not taking that language, al we are saying is we have chosen temporarily to stand
back, we are dill willing to participate, help us, we have told you what our fears are, what our concerns are, we have tried to
didogue with our colleagues they have not seen. Could you be honest brokers and tdl us maybe some of these issues you are
rasng are known issues and maybe they can be protected in this way, could you try and get our other colleagues to say,
“Look, these are what KANU'’s concerns are’, and maybe others have aso different concerns so that we can actudly get a
participatory — as we have said — Process where we can dl take pride and ownership and where most importantly, we can dl
go out to the people and speak in one voice as leaders. Be as Politicd |eaders, be as leaders as you are in the Commission, be
we rdigious leaders, dl of us need to be able to communicate a message that will unite and not destroy this country, we are
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ready, Madam Chair, the bl isin your court.

Com. Abida Ali-Aroni: Thank you, Mheshimiwa. Just briefly, we have circulated to you a brief status report of our
activities, | will not take any more time to go through it but please study the same jugt to inform you of the activities thet the

Commisson is undertaking, in the meantime as we broker consensus and move the Process forward. Prof. Kabira

Com. Wanjiku Kabira: | will be very quick. | want to thank Uhuru and his team for this very excelent consultation. | think
itis one of the best we have had, the others have been conducted in front of the Media and probably we have not been
(?) and candid as it has been today.

One of the things that you have raised which | believe we should be able to pick up is the question of dl indusvity in the
Process particularly within PSC and not only PSC, other stakeholders particularly in relation to the Contentious Issues and so
on. | have been thinking about what guarantees can you have and | think it is a legitimate question and we need to put more salt
into this Process and probably consult more among oursalves and also with Political Parties.

| think the question of reaffirmation and vdidation of the Naivasha Accord is important because it means we are moving one
step forward towards the agreement on the content. The issues in details have not been agreed upon and probably that again
becomes very, very important.

On the quedtion of Section 47, we debated it actudly in this Boardroom for about two months, | think we had a paper which
had about four or five options by which we can reach a vaid Conditutiond Review Process induding Section 47 and you dso
probably-- | know for ingtance the fear of Section 47 isif one party was able to maohilize one third to reject Section 47 and
then we go back to square one where we are now without the new Condtitution, what would happen and maybe these are fears
that need to be addressed as wdl and probably if those fears were addressed we might end up with an agreement both on the
Process and dso on the content itsdf. So | believe this has been a wonderful kind of consultation but it is only a beginning,
there are many, many issues which have been raised by KANU and aso by members of the Commisson and | think we can
only say thisis garting point in terms of this lagt leg as Mheshimiwa Kosgey says of the Process.

| want to say that because of the current legd status, we have a lot of emphasis on Parliament and Parliamentary Parties and
there is a sense in which dthough the Commisson may take the lead, the button towards the findization of this race is dill with
Parliament and Parliamentary Parties and therefore that iswhy we are consulting with you and we will continue doing it because
you are now operating under the new law in terms of this and talking about the Naivasha Accord and whatever amendments
you want to have on the Bomas Draft. Therefore, in a sense you hold the key to the redization of the dream of the Kenyans
towards the new Congdtitution but 1 want to agree with you and our colleagues here that the Commission is going to wak with
you on this Process and as much as possible we will try to find ways of building as much consensus as possible both on the
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Process and on the content. Thank you very much, it was | think a wonderful discussion. Thank you. (Clapping).

PRESS BRIEFING

Com. Abida Ali-Aroni: Welcome, Members of the Fourth Estate and sorry that we kept you for some minutes outside there,
we have been in a joint megting with the Officid Opposition Party for the last three hours, since about 8 O’clock and we
wanted to be left done for a while but we are happy to have you here and we will share with you briefly our discussons this

morning.

The offidd Opposition Party requested to meet with the Commisson this morning and we were happy to host them. Asyou are
aware, we have had a series of consultative medtings with Political Parties and this is just but one of the consultations that we
will be having with our Political leaders in a bid to move the Process forward. | am happy to report to you that this has been
one of the best meetings that the Commisson has had with Politica Parties, we have had frank and fair discussons this morning,
we have looked a the concerns of the officid Opposition Party in regard to the Process, we have dso shared with them the
concerns that we have as a Commisson especidly now that the Process isin the hands of the National Assembly.

We on our part are happy to note that the stay awvay by KANU from the Parliamentary Select Commiittee is temporary and that
they are willing to go back abet with some conditions and in our view the conditionsif dl our political leaders sat together, they
should be able to discuss them, reconsider the various positions taken and together they can hep this country conclude this
Process. Our guests today have indicated to usthat they would like to see the Process being dl indusive, we share with them
that position we would like dl stakeholders involved in this last phase of the Process. They have indicated to us that they are
dill true to the Naivasha Accord and to the Draft that emanated from Bomas, they would like the discussons in the PSC to be
based on the Naivasha Accord, thet redly isfor them and their palitica colleagues to decide, on our part as a Commisson we
are willing to give our technica input based on the views that we recelved from the people of this country. We have cdled upon
them as we have done with other politica leaders to stay true to the principles as set out in Chapter 3A of the laws of Kenya.
On our part dl dong, we have endevoured to stay within those principles and based on those principles we are ready to give
any technica input that any of the stakeholders would seek from the Commission.

We dso have requested KANU to take alead if truly they want to play their role as the offidd opposition in this country. On
their part, they have adso requested the Commisson to take alead in ensuring that we have an dl indusive product at the end of
the day. We havein our consultationsin the last few weeks attempted to identify the fears and suspicions amongst our politica
leaders and we have assured them that we will play a non-partisan role in trying to broker a solution between the Pdliticd
Parties and we are inviting them to be available when we cdl for an dl indusve meting of our Politicd leaders to try and
resolve the problem that has bogged down the Process. Thank you.
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Hon. Uhuru Kenyatta:  Thank you very much, Chair, for those remarks and | think the Chairperson of CKRC has
adequatdy summarized the discussons that we have had here this morning. We requested a medting with CKRC, a medting
that was granted, we have had about three hours of very fruitful discussions, we as KANU have raised with the Commisson the
issues that are of concern to us, the fears that we have both on content as well as the Process, we have had a very frank
exchange on these issues and ultimately agreed that we need to have honesty in this Process, we need to dl be transparent as to
the issues that continue to dog the Review Process. We have pledged our willingness, not only to continue or to resume our
seets with the Parliamentary Select Committee, but dso to participate in any discussons as we have done from the very
beginning of this Review Process garting with Bomas | and Bomas |1 and ultimatdy through our previous participation in the
PSC, at any drive amed in building consensus and ensuring that we have a Process thet is beyond legd reproach and we would
dill be willing to continue in that didogue or with the hope and desire of giving Kenyans a new Condlitution in the shortest
possible time,

However, we mugt accept that we mugt address and ded with the issue of honesty. The game of playing hide and seek with
one another needs to be sheved and we have been frank by saying if indeed it is us as KANU who are the sumbling block,
then let it be said, let us be told where and why, if it is others let us put it on the table because unless we have that honesty we
will not be able to ded with the problems that continue to bog us down and | think towards that end we are in agreement with
the Commisson and we trugt that they are honest brokers and they will shepherd in an honest and fair manner the remaning
part of the Process. We have agreed that this Process does not belong to Parliament, nor does it beong to the Commisson,
we are only organs of the Review Process. Ultimatdy the document or the new Condtitution belongs to the people of Kenya,
our responshility as Politica leaders, CKRC’s responshility as Commissoners and the technicd and expert people is to
interpret the will of Kenyans into a new Condtitution, a Congtitution that will ultimatdy unite Kenyans and give us the way
forward for generations to come as opposed to dividing Kenyans and we have dl accepted to play our role as we move
forward in this particular Process. We look forward to further meetings, we will release to you our own statement that we have
read to the Commisson this morning and once again | would like to say that we oursdves are certain that if dl players, if dl
stakeholders played their role in an honest and transparent fashion, there is no reason why Kenyans cannot have that
Conditution that they desire. Thank you very much. (Clapping). So we have copies somewhere | think which will be
released to yoursdves.

Com. Abida Ali-Aroni: Thank you, Mheshimiwa.

Hon. Uhuru Kenyatta: Thank you, Abida.

Martin Mutua (Standard Newspapers): (Inaudible).

Com. Abida Ali-Aroni: Oh, they have some darifications. Okay, we will invite a few questions.



Mutua (Standard Newspapers) : (Inaudible).

Com. Abida Ali-Aroni: Can you use the mic, we cannot here you.

Martin Mutua (Standard Newspapers) : My name is Martin Mutua from the Standard. | just wanted to know from Hon.
Uhuru whether the same fears that you have had with regard to joining the PSC dill stands because the last time whét the Party
sad about rgoining the PSC was that unless Madoka was made the Chairman you will not go back and that is the statement

that was made, are these the same fears tha you dill have?

Hon. Uhuru Kenyatta: To respond to that, | do not think we said unless Madoka was made the Chair. The issue was not
about Madoka, the issue was about a voice for the minority members in the PSC and it is the same issue that once again we
have raised to the Commission and what we have said if we can get guarantees other than us assuming the Chair that will ensure
that the deliberations of the PSC will indeed have space and room for the voice of the minority, then let us be told but had
ingsted on the minority having the Chair as the only true voice that we could have in a Committee that is overwhemingly
dominated by one sde, out of 27 members 19 come from the ruling codition and of those 19, there is no dissenting voice
because they have even gone a step further of saying that those who disagree with their position have aso been left out so what
thenis our role and what guarantee of a voice do we have without the Chair? If the Commisson or anybody ese can device a
way of ensuring that, we are happy to proceed, but we will not agree to proceed and (mic failure)
tomorrow the Government will turn around and say this is the pogtion of the Parliamentary Select Committee and announce
positions that possibly we disagree with and then tomorrow turn around and say, “Oh, KANU has said that they disagree with
the deliberations, KANU is being dishonest because they have participated from the very beginning to the end, so how can they
now turn around and say that they are not party?’. These are some of the concerns, these are some of the fears that we need
to be guaranteed, to be assured that these kind of scenarios will not occur so it is not a question of an individud, it is a question

of that voice thet is what we are more concerned abouit.

Com. Abida Ali-Aroni: Isthet dl?

Lillian Odera (KTN) : My nameisLillian Odera, | work for KTN. | would just like to ask Hon. Uhuru two questions. You
are taking about the guarantees that would guarantee the voice of the minority members, does that mean that you are cdling for
the replacement of the current Chair of the PSC?

Secondly, Hon. Ruto very recently launched a very scaving attach on CKRC, does his views represent those of the Party?

Hon. Uhuru Kenyatta : One, | think we have said we bdieve that it is through the Chair that our voice would be heard.

37



What we have told the Commission today is thet if indeed there is any other way that that voice would be guaranteed, we are
more than welcome to ligen to the options that can be given, we are more than prepared to ligen to that. That is what we have
sad today.

Two, we have equaly made it very clear today that KANU'’s position will continue to be made by the Chairman of the Party
but equdly we live in a democracy and we have accepted that individuds can make ther postions and whatever Hon. Ruto
sad, heisentitled to his opinion and nowhere did he say he was making those remarks on behdf of KANU but we respect his
right to ar his opinion and we have told CKRC today and we have agreed together, that we will not be reacting to comments of
individuds. If and indeed they do need to st and tak with KANU, they can cdl us and we can come in here and have
discussons and share with them KANUS position and egualy, the comments that she hersdf made as Chair, in response we
will dso say that we will not be didoguing with one another through the Media, we will be didoguing with one another through
mestings such as we held today. Thank you.

Kirwa (KBC) : (Inaudible).
Hon. Uhuru Kenyatta: Sorry.

Kirwa (KBC): Am Kirwa from KBC and | would ask Hon. Uhuru, who should meet your conditions for you to go back to
PSC?

Hon. Uhuru Kenyatta: Those conditions, one, require the Government in part, require the Judiciary in another part, require
some of what | might-- What is the right word to use? Require some of the more intranggent individuas to come off their high
horses and to say that we need to actudly st and didogue but my opinion is equaly as important as yours and that when you
are deding and talking about a consensus document, it is not a question of who is mightiest, but a question as one member put
it, that even if 10% say no, that 10% s0 long as they are part of Kenya needs to be heard and their views need to be taken into
consderation so it is a mixture of different parties and people.

| think if we end there it would be great and grand, thank you. \

Meeting ended a 11.14 am.
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