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DRAFT FRAMEWORK AND ORGANISATION OF THE NEW CONSTITUTION

Explanatory Memorandum

1 The suggested organisation and framework, of the new

constitution, be designed to highlight the foll ow ng: -

a) South Africa is a constitutional denocracy;

b) There are three distinct |evels of governnent;

c) There is a distinct separation of powers;

d) There are fundanental human rights;

e) There are independent institutions to protect public
interests.

2 It is recommended that the follow ng be al so consi dered: -
_ a) That the provision defining provincial territories
imredi ately follow the definition of the national territory in

Chapter 1 dealing with the Formal Provisions.

b) The provi si on permtting anmendnent s to t he
constitution should immediately follow the provision dealing
with the supremacy of the constitution in a separate chapter
entitled "Constitutional Democracy".

C) A separate chapter (8) entitled "National and
Provincial Legislative Competencies" should deal wth al
provisions related to legislative authority. Consequently, those
provisions previously placed under the title of Nationa
Assenbly and dealing with the various types of bills have also
be placed in this new chapter.

d) Dfferent chapters should deal wth l|egislative and
executive powers.

e) Al'l independent institutions be placed in one chapter.

f) There should be a separate chapter dealing wth
finance matters.

0) The follow ng are the suggested Chapters: -
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PREAMBLE

CHAPTER 1 FORVAL PROVI SI ONS

CHAPTER 2 CONSTI TUTI ONAL  DEMOCRACY

CHAPTER 3 FUNDAMENTAL HUVAN RI GHTS

CHAPTER 4 NATI ONAL REPRESENTATI VES

CHAPTER 5 THE NATI ONAL EXECUTI VE

CHAPTER 6 PROVI NCI AL REPRESENTATI VES

CHAPTER 7 PROVI NCI AL EXECUTI VE

CHAPTER 8 NAT. & PROV. LEG SLATI VE COMPETENC ES
CHAPTER 9 LOCAL GOVERNMENT

CHAPTER 10 COURTS AND THE ADM NI STRATI ON OF JUSTI CE
CHAPTER 11 SECURI TY SERVI CES

CHAPTER 12 FI NANCE

CHAPTER 13 PUBLI C ADM NI STRATI ON

CHAPTER 141 NSTI TUTI ONS TO PROTECT PUBLI C | NTERESTS
SCHEDULES

WORKING DRAFT
- CONSTITUTION OF THE REPUBLIC OF
SOUTH AFRICA -

PREAMBLE

CHAPTER 1 - FORMAL PROVISIONS
Republic of South Africa _
1. (1) The Republic of South Africa shall be one, sovereign
state.

(2) The national territory of the Republic conprises the
areas of the provinces of -

(a)

Establishment of Provinces

2. The following provinces are hereby established, and they
shall, for the purposes of this Constitution, be recognised as
t he provinces of the Republic:

(g)

Provided that Parliament shall at the request of a provincial
| egislature alter the name of a province in accordance with the
request of such legislature.

Provincial Boundaries

3. The areas and boundaries of the respective provinces shal
be as defined in the Constitution of the Republic of South
Africa, 1993 (Act No. 200, 1993).

Seats of Authority
4, :
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National Symbols
5. .

Languages
6. .

CHAPTER 2 - CONSTITUTIONAL DEMOCRACY

Citizenship and Franchise
7.

Supremacy of this Constitution
8. .-

Amendment of this Constitution

9. Parliament may by |aw repeal or anmend any provision of this
Constitution. Any such repeal or anmendnent shall require the
approval of at least two- thirds of the total nunber of nenbers
of the National Assenbly provided for in this Constitution.

Should this section not be subject to repeal or amendment,
the words "except this section” must be iInserted at the end
of the sentence.

The NP proposes the entrenchment of the Constitution at
four levels:

(1) absolute entrenchment of the commitment to a democratic
form of state and democratic mechanisms; (i1) general
entrenchment of the constitution by requiring a two-thirds
majority for all other provisions; (i11) specific
entrenchment of provincial matters by retaining section
62(2) of the interim Constitution; and (iv) Tjudicial
entrenchment® of the most basic Tfundamentals of a
democratic state, articulated iIn a schedule to the
Constitution, by requiring that the Constitutional Court
certifies that any amendment is iIn accordance with these
fundamental principles.

When considering this issue the CC should take cognisance
of Constitutional Principle XVII11(4)

CHAPTER 3 - FUNDAMENTAL HUMAN RIGHTS

CHAPTER 4 - NATIONAL REPRESENTATIVES

Parl i anent
Constitution of Parliament
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10. Parlianment consists of the National Assenbly and .........

Depending on what 1s agreed about the Senate, some of the
provisions on the National Assembly may have to be
rephrased and relocated to a joint section on the NA and
the Senate.

THE NATI ONAL ASSEMBLY

Conposi tion of National Assenbly

11. The National Assenbly consists of ... nenbers.
|The size of the National Assembly is contentious.

National elections

12. The election of nenbers of the National Assenbly shall be
conducted in accordance with an electoral system which shall be
based on a comon voters' roll and, in general, proportional
representation as provided for by national |aw.

The majority of parties and public submissions fTavour a
system which 1i1ncludes party lists and constituency
elections resulting in proportional representation.

Duration of National Assembly

13. (1) The National Assenbly as constituted in terns of a
general election shall continue for a termof five years as from
the date of such election, unless dissolved before the expiry of
its termin terns of this Constitution.

| e DF Proposes 4a ternror 1our yedrs |

(2) The National Assenbly may be dissolved before the end
of the termfor which it was elected if a vote of no-confidence
in the Cabinet is passed by the National Assenbly.
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In terms of section 20 of the Draft on the National
Executive the State President may either resign or dissolve
the NA 1f a motion of no confidence 1iIs passed iIn the
Cabinet (including the President). See also section
6(3)(b) of the Draft on the National Executive.

The DP proposed that the words underlined be 1inserted in
subsection (1) and that subsection (2) be deleted. The ANC
posed the question of snap elections and whether provision
should be made for the dissolution of Parliament otherwise
than as a result of a motion of no confidence.

In the CC Subcommittee It was observed that the question
whether subsection (2) should be retained, is contingent
upon the provisions pertaining to votes of no-confidence
(dealt with under the National Executive, section 20). It
was decided by the CC Subcommittee that the inclusion of
this provision should be reconsidered once Tfinality has
been reached on the dissolution of Parliament.

(3) Wen the term for which the National Assenbly was

elected expires or if the National Assenbly is dissolved before
its term expires, the National Assenbly as then constituted
shall remain conpetent to function, and its nenbers shal
continue as nenbers, until the day before polling for the next
Nati onal Assenbly.
As presently worded the National Assembly and 1ts members
remain competent to function after a dissolution up to the
day before polling for the next NA. However, there was
some discussion (and support) in the Theme Committee on
whether this should be changed so that members of the NA
only vacate their seats the day before the newly elected
members take up their seats. However, iIn the CC debate
concern was expressed that an extension of the National
Assembly beyond an election may open the door for a
government, after having lost an election, to legislate for
instance on the validity of the election.

Speaker and Deputy Speaker
14. (1) The National Assenbly shall at its first sitting after
a general election, and thereafter as and when it becones
necessary to fill a vacancy, elect a Speaker and a Deputy
Speaker from anongst its nenbers.

(2) The Chief Justice or a judge designated by him or her
shall preside over the election of a Speaker, and the Speaker
shal | preside over the election of a Deputy Speaker.

The CC agreed that 1t was not vital to decide this 1ssue at
this stage. It should be settled in private discussions
between the parties
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(3) The procedure set out in Schedule ... shall apply to
the el ection of the Speaker and the Deputy Speaker.

(4) The Speaker and the Deputy Speaker have the powers and
functions assigned to them by this Constitution and the |aw,
including the rules and orders of the National Assenbly.

(5) The Speaker or Deputy Speaker ceases to hold office if
he or she resigns from office or ceases to be a nenber of the
Nati onal Assenbly. The Speaker or Deputy Speaker may be renoved
fromoffice by resolution of the National Assenbly.

Qualifications of members of National Assembly
15. (1) Only South African citizens qualified to vote in
elections of the National Assenbly and who are not otherw se
disqualified in terns of this section are eligible to be nenbers
of the National Assenbly.

|[Franchi se |

(2) The following persons are disqualified from being
menbers of the National Assenbly:

(a) Unrehabilitated insolvents.

(b) Persons declared to be of unsound mnd by the courts
of the Republic.

(c) Persons who at the comencenent of the Constitution
are serving a sentence of nore than 12 nonths inprisonnment
wi t hout the option of a fine.

(d) Persons convicted after the conmmencenent of the
Constitution of an offence in the Republic, or outside the
Republic if the conduct constituting the offence would have been
an offence in the Republic, and sentenced to nore than 12

nmont hs' inprisonment wi thout the option of a fine. A person
shall not be regarded as convicted until an appeal against the
conviction or sentence has been determned, or until the tine

for an appeal has expired.

(e) Persons who are nenbers of [the Senate], a provincial
| egi slature or a | ocal governnent.

(f) Persons holding office of profit under the Republic,
excl udi ng-

(i the Deputy State President;

(it) Mnisters and Deputy Mnisters; and

(ii1)any other office declared by national |law not to
be inconpatible with the functions and duties of nenbers of
Par | i ament .

(3) The disqualification inposed by this section on a
person who served a prison sentence of nore than 12 nonths shal
| apse 5 years after conpletion of the sentence.

(4) A person not qualified to be a nenber of the Nationa
Assenbly and who sits or votes in the National Assenbly know ng
that he or she is not qualified, shall be liable to a fine
prescribed by the rules and orders of the National Assenbly.
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Vacation of seats
16. A nenber of the National Assenbly shall vacate his or her
seat upon - (a)ceasing to be eligible to be a nenber

(b) resigning as a nenber;

(c) becomng a nenber of [the Senate] a provincia
| egi slature or a | ocal governnent; or

[(d) unauthorised absence for 15 consecutive parliamentary
sitting days.]
The CC approved paragraphs (a), (b) and (c) and inserted
paragraph (d). It was pointed out in the CC Subcommittee
that 1t was not agreed by the CC to insert subparagraph
(d), and 1t is accordingly recommended that i1t be deleted.
At the CC Subcommittee it was further pointed out that the
termination of membership through the rules and orders of
Parliament may be constitutionally unsound. If Parliament
should have the power to terminate membership, it should be
provided for 1i1n the Constitution, the details being
regulated in the rules and orders of Parliament.
The i1ssue of including in the new Constitution the current
requirement iIn section 43(b) of the Interim Constitution
that a member vacates his or her seat upon ceasing to be a
member of the party which nominated him or her, was
referred to the CC Subcommittee. The CC Subcommittee is of
the opinion that this question should be referred to the
CA.

Filling of vacancies
17. Vacancies in the National Assenbly shall be filled in
accordance with a national |aw

Oaths or affirmation by members
18. (1) Every nenber of the National Assenbly, before taking
his or her seat in the Assenbly, shall nmake and sign an oath or

solemm affirmation in the terns set out in Schedule ... before
the Chief Justice or a judge designated by himor her.
(2) A nenber filling a casual vacancy in the National

Assenbly shall nake and sign the oath or solemn affirmation
bef ore the Speaker.

Sittings and recess periods
19. (1) The National Assenbly may determne the tinme and
duration of its sittings and its recess periods. The first
sitting of the National Assenbly after a [general] election
shall take place not nore than 10 days after the declaration of
the result of the election at a time and on a date determ ned by
the Chief Justice.

(2) The State President may at any tine sumon the
Nat i onal
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Assenbly to an extraordinary sitting for the conduct of urgent
busi ness.

The National Party 1s 1n fTavour of a clause along the
following lines: "At the written request of ...% of its
members, the Speaker shall convene a sitting of the
National Assembly during a recess.” The CC decided that
this provision should be shelved until states of
emergencies are discussed.

(3) The seat of the National Assenbly is .... where all
sittings of the National Assenbly shall ordinarily take place.
Sittings at other venues are only permtted on the grounds of
public interest, security or convenience and if provided for in
the rules and orders of the National Assenbly.

Decisions

20. (1) Except where the Constitution provides otherw se, al
questions before the National Assenbly shall be determned by a
majority of the votes cast by the nenbers present. Wen, in
terns of this section, a vote is taken on a Bill, a majority of
all the nenbers of the National Assenbly shall be present, and
when it is taken on any other matter, one third of all the
menbers shall be present.

Section 13 approved by the CC. Constitutional amendments,
and the majorities required, are yet to be dealt with.

(2) The menber of the National Assenbly presiding in the
Assenbly has no deliberative vote, but does have and shal
exercise a casting vote in the event of an equality of votes.

Note: The provisions following below will apply to both the
National Assembly and the Senate should agreement be reached on
a second House of Parliament.

State President®s rights in National Assembly _
21. The State President is entitled to attend and to speak in
the National Assenbly, but nmay not vote.

Internal autonomy

22. (1) The National Assenbly shall determne its internal

arrangenents and nake rules and orders in connection therewth.
(2) The salaries, allowances and benefits of mnenbers of

the National Assenbly shall be as provided for by a national

| aw.

Parliamentary privilege

23. (1) Menbers of the National Assenbly shall have freedom of
speech and debate in the National Assenbly and its commttees
subject to the rules and orders. This freedom may not be
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l[imted by or questioned in the courts.

(2) Menbers of the National Assenbly are not liable to
civil or crimnal proceedings, arrest, inprisonment or danages
as a result of anything they have said, produced or submtted in
or before or to the National Assenbly or its commttees. The
same immunity applies in respect of anything revealed as a
result of what they have said, produced or submtted.

(3) Oher privileges, imunities and powers of Parlianent
shal | be as prescribed by a national |aw

Assent to Bills

24. (1) A Bill duly passed by Parlianment in accordance wth
the Constitution shall wthout delay be assented to and signed
by the State President.

(2) If the State President has reservations/concerns about

the constitutionality of a Bill, or whether it has duly been
passed by Parliament in accordance with the Constitution, the
State President may refer the Bill back to Parliament with a
clear indication of any defects. If the Bill is passed again,
giving effect to the State President's reservations/concerns,
the State President shall sign the Bill. If Parlianment does not
agree with the State President reservations/concerns, the
Speaker shall refer the Bill to the Constitutional Court for a
ruling on the constitutionality of the Bill, or whether it has
been duly passed in accordance with the Constitution. If the
Constitutional Court finds the Bill to be consistent with the
Constitution, the State President shall sign the Bill. If the
Constitutional Court finds the Bill to be inconsistent with the
Constitution, it shall be referred back to Parlianment for
further consideration, failing which, it shall [ apse.
The CC subcommttee agreed that the above formulation
contained the principle agreed to but that it required
refornmulation. The issue should be revisited follow ng
debate in the CC

(3) A Bill assented to and signed by the State President
becones an Act of Parlianent upon its promul gation.

Safe keeping of and public access to Acts of Parliament
25. (1) Al Bills duly signed by the State President shall
imedi ately after their pronulgation as Acts of Parlianent be
entrusted to the Appellate D vision [Constitutional Court] for
saf e keepi ng.

(2) The signed copies of the Acts of Parlianent entrusted
to the Constitutional Court shall be conclusive evidence of the
provi sions of the Acts.

The Senat e
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CHAPTER 5 - THE NATIONAL EXECUTIVE

Executive power

26. The executive power of the Republic as provided in the
Constitution is vested in the national governnment consisting of
the State President and other nenbers of the Cabinet.

The State President
Head of State and National Executive
27. (1) The State President is the Head of State, the Head of
the National Executive and the Comrander-in-Chief of the
Nati onal Defence Force.

(2) The State President shall at all times uphold, defend
and respect the Constitution as the suprene law of the |and and
shall be responsible for the observance of the Constitution by
t he nati onal governnent.

Election of State President

28. (1) The National Assenbly shall at its first sitting after
a national election, and thereafter as and when it Dbecones
necessary to fill a vacancy during the term for which it was
elected, elect a nmenber of the National Assenbly as the State
Pr esi dent .

(2) The Chief Justice or a judge designated by himor her,
shall preside over the election of the State President. The
procedure set out in Schedule ... shall apply to the election of
the State President.

(3) A nenber of the National Assenbly shall upon being
elected as the State President vacate his or her seat in the
Nati onal Assenbly.

(4) A sitting of Parlianent to fill a vacancy in the
office of State President shall take place within 30 days after
t he vacancy occurred, at a tine and on a date determned by the
Chief Justice / President of the Constitutional Court].

Assumption of office
29. The State President-elect shall assune office within

days of his or her election and shall, before assum ng officé:
make and sign an oath or a solem affirmation in the terns set
out in Schedule ... before the Chief Justice or a judge

desi gnated by himor her.

Term and vacation of office and filling of casual vacancies
30. (1) The State President shall be elected for a term of
of fi ce commenci ng when he or she assunes office and endi ng when
the person elected as the State President after the next
el ection of the National Assenbly assunes offi ce.

(2) No person may hold office as State President for terns
of office exceeding a conbined period of ... years.

10
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It 1s thus submitted that the most practical way would be
to limit the tenure of office by reference to a set number
of years.

(3) The State President shall vacate office during his or
her term upon -
(a) resigning fromoffice by notice in witing to the
Speaker; or
(b) adoption by the National Assenbly of a resolution
internms of this Constitution renmoving himor her fromoffice.
(4 A vacancy in the office of State President shall be
filled as soon as a neeting of the National Assenbly can be
convened for the election of a new State President.

Powers and functions

31. (1) The State President has the powers and functions
entrusted to himor her by the Constitution and the laws of the
Republ i c.

(2) Al powers and functions shall be discharged by the
State President in consultation wth the other nenbers of the
Cabi net, except where the Constitution provides or inplies
ot herw se.

(3) The followng powers and functions are vested in the
State President alone with due regard to any specific provisions
of the Constitution relating to them and in the discharge of
such powers and functions the State President is not obliged to
act in consultation with the other nenbers of the Cabinet:

(a) to sumon the National Assenbly to an extraordinary
sitting for the conduct of urgent business;

(b) to dissolve the National Assenbly after a notion of no
confidence in the Cabinet has been passed by the National

Assenbl y;
(c) to assent to and sign Bills passed by Parlianent;
(dy to refer a Bill passed by Parliament back to

Parliament for reconsideration or to the Constitutional Court
for aruling onits constitutionality;

(e) to confer honours;

(f) to appoi nt, receive and recogni se di pl omatic
representatives;

(g) to negotiate and sign international agreenents, and to
del egat e such power;
It 1s advisable for practical reasons that provision also
be made for the delegation of the power to negotiate and
sign international agreements. See for instance sec. 231 of
the Interim Constitution. The CC Subcommittee agreed that a
decision would be held iIn abeyance until the reports from
TC 1 and 5 had been tabled In this regard.

(h) to appoint and dismiss Ministers and Deputy Ministers;

11
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(J) to convene Cabinet meetings; and
(k) to appoint commissions of enquiry.

Confirmation of executive acts of State President
32. (1) Decisions of the State President taken 1in the
di scharge of his or her powers and functions shall be in witing
under his or her signature.

(2) Decisions of the State President taken in consultation
with the other nenbers of the Cabinet shall be countersigned by
a Mnister.

Remuneration
33. (1) The salary, allowances and benefits of the State
President shall be determ ned by Parlianent.

Deputy State President(s)/Prime Minister
34. . :

The question whether there should be a Deputy President or
a Prime Minister or more than one Deputy Presidents i1s in
contention. Further clarity 1is needed before any
provisions can be drafted.

Acting State President

35. (1) |If the State President is absent from the Republic or
is otherwise unable to fulfil the duties of the office, or if
the office of State President is vacant, an office-bearer in the
order nentioned below shall act as the State President during
the State President's absence or inability or until the vacancy
is filled:

(a) The Deputy State President.

(b) If the Deputy State President is not available or if
the office of Deputy State President is vacant, a Mnister of
t he Cabi net designated by the State President.

(c) If the designation of a Mnister by the State
President is for any reason not possible, a Mnister designated
by the other nenbers of the Cabinet.

(d) If the designation of a Mnister by the other nenbers
of the Cabinet is not possible, the [Speaker?].

(2) An acting State Pr esi dent has al | t he
responsibilities, powers and functions of the State President.

Removal of State President or Deputy State President

36. The National Assenbly nmay renove from office the State
President or the Deputy State President by resol ution adopted by
a majority of at least two-thirds of its nenbers, but only on
the grounds of a serious violation of the Constitution or the
laws of the Republic, or of serious msconduct or inability
rendering him or her unfit to exercise and perform his or her

12
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powers and functions.

The Technical Advisors suggest the following
formulation:Section 11(2) A person who has been removed
from the office of State President iIn terms of subsection
(1), shall not be entitled to any benefits or pension from
that office, or to be elected to any public office / the
National Assembly.

Cabinet
37. (1) The Cabinet consists of the State President, the
Deputy State President and the M nisters.

(2) The State President or, in his or her absence, the
Deputy State President or, in the absence of the Deputy State
President, another nenber of the Cabinet designated by the
President, shall preside at neetings of the Cabinet.

Appointment and dismissal of Ministers and Deputy Ministers
38. ....

There are two approaches; one basically 1n Tine with
sections 88(2) to (6) and 94 of the Interim Constitution,
the other more or less as follows:

"(1) The State President shall appoint the Ministers of the
Cabinet from amongst the members of the National Assembly*
to administer the various portfolios for which the national
government is responsible.

(2) The State President may appoint Deputy Ministers from
amongst the members of the National Assembly* to assist in
the administration of portfolios for which the national
government is responsible.

(3) A Minister and a Deputy Minister hold office for as
long as 1t pleases the State President, but shall vacate
office 1T he or she resigns from office or ceases to be a
member of the National Assembly._*"

Oath or solemn affirmation

39. A person appointed as a Mnister or Deputy Mnister shall
before assumng office nmake and sign an oath or solem
affirmation in the terns set out in Schedule ... before the
Chief Justice or a judge designated by himor her.

Accountability of Ministers and Cabinet

40. (1) Mnisters are individually accountable both to the
State President and the National Assenbly for the admnistration
of the portfolios entrusted to them and all nenbers of the
Cabinet are collectively accountable to the National Assenbly
for the performance of the functions of the national governnent
and its policies.

13
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(2) Al Mnisters shall admnister their portfolios in
accordance with the policies of the Cabinet.

Conduct of Ministers and Deputy Ministers

It was suggested by one of the parties to Insert the word
"1mproperly" before "enrich™.

The Technical Advisors report as follows: (a) The State
President is prohibited by s 8(2) from holding "any other

public office or perform any other paid work™. This
provision could be retained if an adequate definition can
be given to the term "public office”. "Public office" 1is

best defined as any position which attracts public money,
be 1t from the central, provincial or local government or
any other statutory board or institution. In short, i1t 1is
"an office of profit under the Republic”. This definition
repeats the prohibition against paid work which includes
the receiving of remuneration from both public and private
institutions. Ministers and Deputy Ministers will iIn any
event be disqualified as MPs (and thus also as Ministers)
should they hold an "office of profit under the Republic"”
(see s 7(2)(F) on NA). The holding of a public office (in
the sense that it 1s a position created by statute iIn a
state or semi-state institution) which does not normally
attract any remuneration, such as the ceremonial position
of chancellor of a university, should not be prohibited. It
iIs thus suggested that any reference to the holding of a
public office could be omitted.

41. Members of the Cabinet and Deputy Ministers shall at all
times act iIn accordance with a code of ethical conduct which
shall be prescribed by a national law. 1t shall be particularly
forbidden for Ministers and Deputy Ministers -

(a) to take up any other paid work ;

(b) to engage 1i1n activities 1iInconsistent with that of
their office or to expose themselves to any situation involving
the risk of a conflict between their official responsibilities
and private iInterests; and

(c) to use their position, or any official information
entrusted to them, to enrich themselves or any other person.

Remuneration
42. The salaries, allowances and benefits of Mnisters and
Deputy M nisters shall be as provided for by national |aw

Temporary assignment of Minister®s powers and functions to

another Minister _
43. \Wenever a Mnister is absent or unable to exercise and

14
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perform any of the powers and functions entrusted to himor her,
or whenever the office of a Mnister is vacant, the State
President nmay appoint any other Mnister to exercise or perform
any or all of the first-nentioned Mnister's powers and
functi ons.

Transfer of Minister®s powers and functions to another Minister
44, The State President may assign the admnistration of a |aw
entrusted to a particular Mnister, or the discharge of any
power or function entrusted by a law to a particular Mnister
to any other Mnister.

Votes of no confidence
45. (1) If the National Assenbly passes a vote of no
confidence in the Cabinet, the State President shall resign or
shal | dissolve the National Assenbly and call an election of the
Nati onal Assenbly.
(2) If the National Assenbly passes a vote of no
confidence in the State President alone, he or she shall resign.
(3) If the National Assenbly passes a vote of no
confidence in the Cabinet, excluding the State President, the
State President shall either resign or reconstitute the Cabinet.

CHAPTER 6 - PROVINCIAL REPRESENTATIVES
Provincial Legislatures and their authority
46. (1) There shall be a legislature for each province.

(2) The legislative authority of a province shall, subject
to this Constitution, vest in the provincial |egislature, which
shall have the power to nmake laws for the province in accordance
with this Constitution.

(3) Laws nade by a provincial legislature shall, subject
to any exceptions as may be provided for by an Act of
Parlianment, be applicable only wthin the territory of the
pr ovi nce.

(4) A provincial legislature shall have such other powers
and authority as nmay be conferred on it by this Constitution or
any ot her | aw.

Legislative competence of provinces
47. .

Composition of provincial legislatures _
48. (1) A provincial legislature shall consist of not fewer

than ... and not nore than ... nenbers elected in accordance
with an electoral system which shall be based on a common
voters' roll and, in general, proportional representation as

provi ded for by national |aw
(2) The nunber of seats in a provincial |egislature shall
be determned in accordance with ..

15
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[Thi s depends on agreenent on the electoral system |

(3) The nmenbers of a provincial |legislature shall be
el ected from..
[Thi s depends on agreenent on the electoral system |

Duration and dissolution of provincial legislatures

49. (1) A provincial legislature, as constituted in terns of
an election of such legislature under this Constitution, shall
subject to subsection (2), continue for five years as from the
date of such election, at the expiry of which it shall be
di ssol ved.

(2) If during the period referred to in subsection (1) a
provincial legislature is dissolved in terns of section ... the
provincial legislature as constituted therein, shall continue
for the period up to the day imediately preceding the
commencenent of polling for the election of the provincial
| egislature held in pursuance of such dissol ution.

(3) Notwithstanding any dissolution of a provincial
| egi slature -

(a) every person who at the date of the dissolution
is a nmenber of the provincial l|egislature shall remain a nmenber
t her eof ;

(b) the provincial |egislature shall remain conpetent
to performits functions; and

(c) the Premer of the province shall be conpetent to
summon  the provincial legislature by proclamation in the
Provincial Gazette to an extraordinary sitting for the dispatch
of urgent business, during the period for which the provincial
| egislature continues in terns of subsection (2) after the
di ssol ution.

Elections
50. (1) If a provincial legislature is dissolved in terns of
section ... the Premer of the province shall upon such

di ssolution, by proclamation in the Provincial Gazette call an
election of such legislature, which election shall take place
within 90 days after the dissolution of the legislature on a
date or dates specified in the procl amation.

(2) An election referred to in subsection (1), shall be
conducted in accordance with the ... Act, 19..

(3) An election contenplated in subsection (1) shall be
hel d on. ..

Sittings and recess periods of provincial legislature

51. (1) The secretary of a provincial legislature shal
convene such legislature wthin seven days after an election of
such | egi sl ature.
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(2) A provincial legislature shall sit during such periods
and on such days and during such hours as it may determ ne:
Provided that the Premer of a province may at any tine by
proclamation in the Provincial Gazette summon the provincial
legislature to an extraordinary sitting for the dispatch of
urgent busi ness.

(3) A provincial legislature shall determne the duration
of its recess peri ods.

(4 A provincial legislature shall determne the place
where all sittings shall ordinarily take place, subject to such
exceptions as it may make.

Speaker and Deputy Speaker of provincial legislature

52. (1) At its first sitting after it has been convened under
section 8, and after the election of the Premer of the
province, a provincial legislature with a judge of the H gh
Court designated by the Chief Justice acting as the chairperson,
shall elect one of its nmenbers to be the Speaker and shall
thereafter el ect another nmenber to be the Deputy Speaker of such
| egi sl at ure.

(2) The Speaker shall be vested with all powers and
functions assigned to himor her by this Constitution, an Act of
a provincial legislature and the rules and orders.

(3) If the Speaker is absent or for any reason unable to
exercise or performthe powers or functions vested in the office
of the Speaker, or when the office of the Speaker is vacant, the
Deputy Speaker shall act as Speaker during the Speaker's absence
or inability or until a Speaker is elected.

(4) If any of the circunstances described in subsection
(3) applies with reference to both the Speaker and the Deputy
Speaker, a nenber of the National Assenbly designated in terns
of the rules and orders shall act as Speaker whilst the said
ci rcunstances prevail .

(5) The Deputy Speaker or the nenber designated under
subsection (4), while acting as Speaker, may exercise the powers
and shall performthe functions vested in the office of Speaker.

(6) The Speaker, the Deputy Speaker or any other nenber of
a provincial |egislature designated for that purpose in terns of
the rules and orders, shall preside over sittings of a
provinci al |egislature.

(7) Wiile presiding at a sitting of a provincial
| egislature, the Speaker, Deputy Speaker or other nenber
presiding shall not have a deliberative vote, but shall have and
exercise a casting vote in the case of an equality of votes.

(8) The Speaker or Deputy Speaker shall vacate his or her
office if he or she ceases to be a nenber of a provincial
| egislature, and may be renoved from office by resolution of the
provincial legislature, and nmay resign by lodging his or her
resignation in witing wth the Secretary to the provincial
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| egi sl at ure.

(9) If the office of Speaker or Deputy Speaker becones
vacant, the provincial |egislature, under the chairpersonship of
a judge designated by the Chief Justice shall elect a nenber to
fill the vacancy: Provided that the Speaker shall, if the
Deputy Speaker has to be el ected, preside over such el ection.

Qualification for membership of provincial legislatures

53. (1) No person shall be qualified to becone or remain a
menber of a provincial legislature unless he or she is qualified
to becone a nenber of the National Assenbly.

(2) A nenber of a provincial legislature who is elected as
the Premer or appointed as a nenber of the Executive Council of
a province shall for the purposes of section ... be deened not
to hold an office of profit under the Republic.

(3)

Vacation of seats and filling of vacancies
54. (1) A nenber of a provincial l|legislature shall vacate his
or her seat if he or she -

(a) ceases to be eligible to be a nenber of the
provincial legislature in terns of section 10;

(b) <ceases to be a nenber of +the party which
goninated him or her as a nenber of the provincial |egislature;

(c) resigns his or her seat by submtting his or her
resignation in witing to the Secretary of the provincial

| egi sl at ure;
(d) absents hinself or herself voluntarily from
sittings of the provincial legislature for 30 consecutive

sitting days, wthout having obtained the Ileave of the
provincial legislature in accordance with the rules and orders;
or

[Note that TC2 seens to favour 15 days |

(e) beconmes a nenber of the National Assenbly, the
or a local governnent.

(2) The provisions of section ... shall apply nutatis
mutandis in respect of the filling of vacancies in a provincia
| egislature, and in any such application a reference to the
National Assenbly shall be construed as a reference to a

provincial |egislature.

Oath or affirmation by members

55. Every nenber of a provincial |egislature, before taking his
or her seat, shall nake and subscribe an oath or solemn
affirmation in the terns set out in ... before a judge of the
Suprenme Court designated by the Chief Justice for this purpose,
or, in the case of a nenber nom nated under section 11, before
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t he Speaker of the provincial |egislature.

Powers, privileges and immunities of provincial legislatures and
[benefits of members]

56. (1) A provincial legislature shall have full power to
control, regulate and dispose of its internal affairs and shal
have all such other powers, privileges and immunities as nay,
subject to this Constitution, be prescribed by a law of such
| egi sl at ure.

(2) Subject to the rules and orders of a provincial
| egislature there shall be freedom of speech and debate in such
| egislature and any commttee thereof, and such freedom shal
not be inpeached or questioned in any court.

(3) A nenber of a provincial legislature shall not be
liable to any civil or crimnal pr oceedi ngs, arrest,
i nprisonment or danages by reason of anything which he or she
has said, produced or submtted in or before or to such
| egislature or any commttee thereof or by reason of anything
which he or she may have said, produced or submtted in or
before or to such legislature or any conmttee thereof.

(4) (Salaries)

Penalty for sitting or voting when disqualified

57. Any person who in terns of this Constitution 1is
disqualified to sit as a nenber of a provincial |egislature and
who, while so disqualified and knowing that he or she is so
disqualified, sits or votes as such a nmenber, shall be liable to
a penalty determned by the rules and orders for each day on
which he or she so sits or votes, which nmay be recovered for
credit of the Provincial Revenue Fund concerned by action in a
court of |aw

Rules and orders
58. (1) A provincial legislature may nake rules and orders in
connection with the conduct of its business and proceedi ngs.

(2) The provisions of section ... shall apply mutatis
mutandis i n respect of a provincial |egislature.

Quorum .
59. The presence of at |least one third or, when a vote is taken
on a Bill, of at least one half of all the nenbers of the

provincial |egislature other than the Speaker or other presiding
menber, shall be necessary to constitute a sitting of such
| egi sl at ure.

Requisite majorities

60. Save where otherwise required in this Constitution, all
questions before a provincial |egislature shall be determ ned by
a mpjority of votes cast.
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Assent to Bills

61. (1) A Bill duly passed by a provincial legislature in
accordance wth this Constitution shall wthout delay be
assented to by the Premer of the province subject to section

(2) A Bill referred to in subsection (1) to which the
Prem er has assented and a copy of which he or she has signed,
shall upon its promulgation be a law of the provincial

| egi sl ature in question.

Signature and enrolment of provincial laws

62. (1) A law of a provincial legislature referred to in
section 18(2) shall be enrolled of record in the office of the
Regi strar of the Constitutional Court in such official |anguages
as may be required in terns of section ... and copies of the | aw
so enrolled shall be conclusive evidence of the provisions of
such | aw.

(2) In the case of a conflict between copies of a |law
enrolled in ternms of subsection (1), the copy signed by the
Premer shall prevail

(3) The public shall have the right of access to copies of
a law so enrolled, subject to such laws as may be passed by a
provincial legislature to protect the safety and durability of
the said copies and with due regard to the convenience of the
staff of the Constitutional Court.

Public access to provincial legislatures

63. Sittings of a provincial l|egislature shall be held in
public, and the public, including the nedia, shall have access
to such sittings: Provided that reasonable nmeasures may be taken
to regulate such access, and to provide for the search of and,
where appropriate, the refusal of entry or the renoval of any
per son.

Administration of provincial legislatures
64. (1) The Speaker shall appoint a Secretary and such other
staff as may be necessary for the discharge of the work of such
| egi sl at ure.

(2) Persons appointed wunder this section shall be
remunerated out of and as a charge on the Provincial Revenue
Fund of the province.

CHAPTER 7 - PROVINCIAL EXECUTIVE

Executive power of the provinces

65. (1) The executive power of a province shall vest in the
provinci al governnent consisting of the Premer and the other
menbers of the Executive Council of a province, who shal
exercise and perform their powers and functions subject to and
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in accordance with this Constitution.

(2) A province shall have executive authority over al
matters in respect of which such province has exercised its
| egi sl ative conpetence, matters assigned to it by or under
section ... or any law, and nmatters delegated to it by or under
any | aw.

This refers to the section enpowering the President to
assign | ans

Election of Premiers

66. (1) (a) The provincial legislature of a province shall at
its first sitting after it has been convened in terns of section
8 elect one of its nmenbers as the Premer of the province.

(b) A provincial legislature shall thereafter, as
often as it again beconmes necessary to elect a Premer, elect
one of its nenbers as the Premer of the province.

(c) The provisions of ... shall apply nutatis
mutandis in respect of the election of the Premer of a
pr ovi nce.

This hinges on the electoral system and on the procedure
for the election of the State President.

(2) A judge of the Suprenme Court designated by the Chief
Justice for this purpose, shall preside over an election
referred to in subsection (1).

(3) The election of a Premer in terns of subsection
(1)(b) shall take place at a tinme and on a date fixed by the
j udge so designated: Provided that -

(a) if such election of a Premer is occasioned by
reason of a dissolution of the provincial legislature, it shall
take place within 14 days after the election of the provincial
| egislature held in pursuance of such dissolution; or

(b) if such election of a Premer is occasioned by
reason of a vacancy in the office of Premer, it shall take
place within 30 days after the vacancy arose.

Tenure of and removal from the office of Premiers

67. The Premer of a Province elected in terns of section
23(1) shall, subject to subsection (2) and section 32 hold
of fice-

(a) for the period referred to in section ...; or

WIIl there be a Iimt to the nunber of conbined years a
prem er may serve?

(b) if the provincial legislature is dissolved during
such period, for the period until such dissolution, and shall
thereafter remain in office until a Premer has been elected in
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terns of section ... after dissolution and has assuned offi ce.

Thé I npeachnment provisions have been omtted in the Iight
of deci sions taken.

Responsibilities, powers and functions of Premiers

68. (1) The Premer of a province shall at all tinmes be
responsible for the observance of the provisions of this
Constitution and all other laws by the Executive Council of the
provi nce, and shall, acting alone, be conpetent to exercise and
performthe foll ow ng powers and functions, nanely -

(a) to assent to, sign and promulgate Bills duly
passed by the provincial |egislature;

(b) in the event of a procedural shortcomng in the
| egi sl ative process, or where he or she is of the opinion that a
Bill is inconsistent with the Constitution or that it has not
been passed in accordance with the law, to refer a Bill passed
by the provincial |egislature back for further consideration by
such | egi sl at ure;

(c) to convene neetings of the Executive Council;

(d) to appoint comm ssions of inquiry;

(e) to make such appointnments as nay be necessary
under powers conferred upon him or her by this Constitution or
any other law and

(f) to proclaimreferenda and plebiscites in terns of
this Constitution or a provincial |aw

(2) The Premer of a province shall exercise and perform
all powers and functions assigned to him or her by this
Constitution or any other Jlaw, except those specified in
subsection (1) or where otherwi se expressly or by inplication
provided in this Constitution, in consultation wth the
Executive Council of the province: Provided that the Executive
Council may delegate its consultation function in terns of this
subsection, with reference to any particular power or function
of the Premer, to any nenber or nenbers of the Executive
Counci | .

Acting Premiers

69. (1) The Premer of a province shall appoint one of the
menbers of the Executive Council of the province to act as
Premer during his or her absence or tenporary incapacity.

(2) Should it be necessary that an Acting Premer be
appointed and the Premer is absent or unable to make such an
appointrment, or if the office of Premer is vacant, the other
menbers of the Executive Council shall nmake such appoi nt nent.

(3) An acting Premer shall while acting as Premer have
all the powers and functions vested in the office of Premer.
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Executive Councils
70. (1) The Executive Council of a province shall consist of
the Premer and not nore than 10 nenbers appointed by the
Premer in accordance with this section

(2) (a) The Premer shall appoint the nenbers of the
Executive GCouncil from anongst the nenbers of the provincial
| egislature to admnister the various portfolios for which the
provi nci al governnent is responsible.

(b) A nmenber of the Executive Council shall hold
office for as long as it pleases the Premer, but shall vacate
office if he or she resigns fromoffice or ceases to be a nenber
of the provincial |egislature.

(3) The Premer or a nenber of the Executive Council shal

assune office wthin ... days and shall, before formally
assumng office, make and subscribe an oath or solemn
affirmation in the terns set out in ... before a judge of the

H gh Court designated by the Chief Justice for this purpose.

(4) Menbers of an Executive Council shall at all times act
in accordance with a code of ethical conduct which shall be
prescribed by a national |[|aw It shall be particularly
forbidden for Mnisters and Deputy Mnisters -

(a) to take up any other paid enpl oynent;

(b) to engage in activities inconsistent with that of
their office or to expose thenselves to any situation involving
the risk of a conflict between their official responsibilities
and private interests; and

(c) to use their posi tion, or any official

information entrusted to them to enrich thenselves or any

ot her person.

(5) There shall be paid out of and as a charge on the
Provi nci al Revenue Fund of a province to the Premer or a nmenber
of an Executive Council of such province such salary and
al l onances, and upon his or her retirenment, or to his or her
wi dow or w dower upon his or her death, such pension and pension
benefits, as nay be prescribed by a law of the provincial
| egi sl at ure.

Executive Council procedure
71. (1) Meetings of the Executive GCouncil shall be
presi ded over by the Prem er.
(2) The Executive Council shall determne its own
procedure and shall, in so doing, take into account the need for
effective governnent.

Temporary assignment of powers and functions to Executive
Council members

72. \Wenever a nenber of an Executive OCouncil of a
province is absent or for any reason unable to exercise and
perform any of the powers and functions assigned to him or her,
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or whenever a nenber of an Executive Council has vacated his or
her office and a successor has not yet been appointed, the
Premer may appoint any other nenber of the Council to act in
the said nenber's stead, either generally or in the exercise or
per formance of any specific power or function.

Transfer of powers and functions from one member to another
member
73. (1) The Premer of a province may assign the
admnistration of a law which is entrusted to any particular
menber of the Executive GCouncil or which entrusts to any
particul ar nmenber of the Council any power or function, to any
ot her menber of the Council.
(2) Any reference in such a law to a particular

menber of the Executive Council as the nenber to whom the
admnistration of such a law is entrusted, shall upon the
assi gnnent under subsection (1) of the admnistration of such a
law to another nenber of the Council, be construed as a

reference to the latter.

Accountability of members of Executive Councils

74. (1) A nenber of an Executive Council of a province
shall be accountable individually both to the Premer and the
provincial legislature of the province for the admnistration of
the portfolio allocated to him or her, and all nenbers of an
Executi ve Counci | shal | correspondi ngly be account abl e
collectively for the performance of the functions of the
provinci al government and for its policies.

(2) A nenber of an Executive Council shall adm nister
his or her portfolio in accordance with the policy determ ned by
t he Executive Council.

(3) If a menber of an Executive Council of a province

fails to admnister his or her portfolio in accordance with the
policy of the Executive Council, the Premer of the province may
require the nmenber concerned to bring the admnistration of the
portfolio into conformty with such policy.

(4) If the nenber concerned fails to conply with a
requirement of the Premer under subsection (3), the Premer
may, after consultation with the nenber renove the nenber from
the office.

Votes of no confidence
75. (1) If a provincial legislature passes a vote of no
confidence in the Executive Council, including the Premer, the
Premer shall, wunless he or she resigns, dissolve such
| egislature and call an election in accordance with section ...
(2) If a provincial legislature passes a vote of no
confidence in the Premer, but not in the other nenbers of the
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Executive Council, the Premer shall resign
(3) If a provincial legislature passes a vote of no
confidence in the Executive Council, excluding the Premer, the

Premer may-
(a) resign;

(b) reconstitute the Executive Council in
accordance with section ...; or
(c) dissolve such Ilegislature and call an

el ection in accordance with section ...

(4) The Premer shall where required, or where he or
she elects to do so, in terns of this section, dissolve the
provincial l|egislature by proclamation in the Provincial Gazette
within 14 days of the vote of no confidence.

(d.) Provincial Finance and Fiscal Affairs

Provinces™ share of revenue collected nationally
76. ...

Levying of taxes by provinces
7. ...

Raising of loans by provinces
78. ...

Revenue allocations by national government
79. ...

Provincial Revenue Funds
80. ...

CHAPTER 8 - NATIONAL AND PROVINCIAL LEGISLATIVE COMPETENCIES
Nat i onal

Ordinary Bills

81. :

These provisions are dependent on the role of the Senate In
the legislative process. Consideration should also be
given to the inclusion here of a provision similar to
section 98(9) of the Interim Constitution which provides
for the referral to the Constitutional Court of Bills where
at least one-third of the members of the NA petitions the
Speaker to do so. This provision has already been agreed
to in TC 5, and has for present purposes been included in
the Draft on the Administration of Justice.

Money Bills
82. ....
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Bills affecting provincial matters
83. .

Legislative authority of the Republic

84. The legislative authority of the Republic vests in
Parlianment, which shall be conpetent to nmake laws in terns of
this Constitution on any matter including matters falling wthin
the functional areas specified in Schedule 1 (CPXVI, CPXVIII(1),
CPX1X).

Legislative authority of provinces

85. (1) The legislative authority of a province vests in its
provincial |egislature which shall be conpetent to nake laws in
and for its province in terns of this Constitution (CPXVI,

CPXVIT1(1), CPXIX).

(2) A provincial legislature shall have the conpetence to
legislate on any matter which falls within a functional area
specified in Schedule 1
Schedule 1 shall I ncl ude functional areas such as
provi nci al pl anni ng and devel opnent CPXX1(6)(a)

Framework legislation

86. (1) Framework |egislation conprises Acts of Parlianent in
ternms of which principles or standards are laid down to ensure
uniformty across the nation (CPXXI1(4)) and shall apply equally
in all provinces and shall enpower provincial legislatures to
make |laws for the achievenent of the objectives set out in the
framework | egi slation

(2) Par | i ament Is conpetent to establish framework
legislation only regarding the matters specified in Schedul e 2.

(3) Framework legislation shall be binding upon al
| egislatures and shall be inplemented in a province in
accordance with the laws of the provincial |egislature.

(4) Should a provincial legislature fail to inplenent
framework legislation wthin a reasonable period of tine,
Parliament shall be conpetent to inplenent such |egislation
until the provincial legislature conplies with its duty in this
regard.

Necessary ancillary powers

87. The legislative conpetence referred to in sections 1, 2 and
3 shall include the conpetence to nmake | aws which are reasonably
necessary for or incidental to the effective exercise of such
| egi sl ative conpetence (CPXXI1(8)) .

Conflict of laws
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88. (1) In the event of a conflict between an Act of Parlianment
and a law of a provincial legislature with regard to any matter
which falls within a functional area specified in Schedule 1,
the Act of Parlianment shall prevail over the provincial |aw
where the elenments of the Act that are in conflict with the
provincial |aw are necessary for -

(a) the maintenance of essential national standards;

(b) the establishnent of mninum standards required for
the rendering of any services to the public nentioned in the Act
of Parliament;

(c) the maintenance of the economc unity of the Republic;

(d) the maintenance of national security;

(e) the prevention of unreasonable action taken by one
province which is prejudicial to the interests of another
province or the country as a whole (CPXX1(2)); or

(f) the determnation of national economc policies or the

protection of the common nmarket in respect of the nobility of
goods, services, capital and |abour (CPXX1(5));
Par agraph (f) reflects a particular application of
Constitutional Principle XXI(5) as an override. It is
however possible to apply the Principle other than by the
formulation of an override, that is, in the form of an
all ocation of the relevant powers or |eaving the powers as
"residual” powers - see our previous opinion in this
regard.

- and the Senate has consented to such Act.

(2) Notw thstanding subsection (1), in the event of a
conflict between an Act of Parlianent and a law of a
provincial legislature with regard to any matter which
falls within a functional area specified in Schedule 1, the
provincial |aw shall prevail over the Act of Parliament if
the provincial law deals with the specific socio-econom c
and cultural needs and the general well-being of the
i nhabi tants of the province (CPXXI(6)(b), CPXIX).

SUDSECTTOIT {Z) TEerTects tne dapprrcatronm Or CONnsStrtutronar PrTncrpre XXAr(o) (D) as daim OvVerrTae.

It is however possible to apply this Principle other than by the fornulation of an override,
that is, in the form of the allocation of the relevant powers or in the form of franmework
legislation - see our previous opinion in this regard.

(3) In the event of a conflict between an Act of Parlianent
and a law of a provincial legislature with regard to any matter
which falls within a functional area specified in Schedule 1,
whi ch cannot be resolved by a conpetent court on a construction
of this Constitution, precedence shall be given to the Act of
Parliament (CPXXIII).

Integrity of provinces
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89. An Act of Parlianent shall not enpower an organ of state to
encroach upon the geographical, functional or institutional
integrity of a province (CPXXII).

Executive authority of the Republic

90. (1) The executive authority of the Republic with regard to
all mtters falling wthin the legislative conpetence of
Parlianment vests in the President, who shall exercise and
perform his or her powers and functions subject to and in
accordance with this Constitution.

(2) The President my, wth the concurrence of the
provincial Premer or of a local governnment, appoint such
Premer or local government as his or her agent to perform a
specified function within his or her conpetence in terns of
subsection (1) (CPXIX).

(3) The President my, wth the concurrence of the
provincial Premer or of a l|ocal governnent, delegate to such
Premer or |local governnent the performance of a specified
function within his or her conpetence in terns of subsection
(1) (CPXIX).

Executive authority of provinces
91. (1) The executive authority of a province vests in the
Premer of the province, who shall exercise and perform his or
her powers subject to and in accordance with this Constitution.
(2) The Premer may, with the concurrence of the President
or of a local authority wthin the province, appoint the
President or such local government as his or her agent to
perform any specified function within his or her conpetence in
terms of subsection (1) (CPXIX).

(3) The Premer may, with the concurrence of the President
or of a local government within the province, delegate to the
President or to such local authority the performance of a
specified function within his or her conpetence in terns of
subsection (1) (CPXIX).

Provi nci al
Provincial Constitutions
Adoption of provincial constitutions
92. (1) A provincial legislature shall be conpetent to pass a
constitution for its province by a resolution of a mgjority of
at least two-thirds of all its nenbers.

(2) A provincial legislature may nmake such arrangenents as
it deens appropriate in connection with its proceedings relating
to the drafting and consideration of a provincial constitution.

(3) The text of a provincial constitution passed by a
provincial |egislature, or any provision thereof, shall be of no
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force and effect unless the Constitutional Court has certified
that none of its provisions is inconsistent with a provision
referred to in subsection (3). Subject to the proviso to that
subsecti on.

(4) A decision of the Constitutional Court in terns of
subsection (4) <certifying that the text of a provisional
constitution is not inconsistent with the said provisions, shal
be final and binding, and no court of Ilaw shall have
jurisdiction to enquire into or pronounce upon the validity of
such text or any provision thereof.

The constitutional principles are still being debated and
this clause will be revisited.

CHAPTER 9 - LOCAL GOVERNMENT

CHAPTER 10 - COURTS AND THE ADMINISTRATION OF JUSTICE

Judicial Authority

93. (1) The judicial authority of the Republic shall vest in
the courts established by the Constitution or an Act of
Par | i ament .

(2) The courts shall be independent and subject only to
this Constitution and the | aw.

(3) The courts shall apply the Constitution and the |aw
inpartially and without fear, favour or prejudice.

(4) No person and no organ of state shall interfere wth
the courts in the performance of their functions.

(50 The orders issued by the <courts wthin their
respective jurisdictions shall bind all persons and organs of
state.

(6) Ogans of state shall, through |egislative and other
nmeasures, give the courts the necessary assistance to protect
and ensure their independence, dignity and effectiveness.

(7) The constitutional jurisdiction of all courts and the
jurisdiction of the Supreme Court of Appeal shall only be
determned by this Constitution; the ordinary jurisdiction of
all other courts shall be determned by an Act of Parlianment
This sub-clause may have to be refornulated once finality
has been achi eved as regar ds t he constitutional
jurisdiction of the Magistrate's Court and other Courts.

(8) Al other matters pertaining to the functioning of any
court shall be regulated only by an Act of Parlianent or
regul ati ons or rul es nmade thereunder.

The judicial system
94. There shall be the followi ng courts of law in the Republic:
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(i) The Constitutional Court, which shall be the highest
court with constitutional jurisdiction, and which shall consist
of a President, a Deputy President and nine other judges, four
of whom shall be appointed from anong the judges of the Suprene
Court of Appeal or the H gh Court.

(ii1) The Suprene Court of Appeal, which shall be the
hi ghest court of appeal in all matters other than those within
constitutional jurisdiction, and which shall consist of the
Chief Justice, a Deputy Chief Justice and such nunber of judges
of appeal as may be determ ned.

(ii1)Such Courts of Appeal as may be established by Act of
Parlianment, to hear appeals from the H gh Court or courts of
simlar status.

(iv) The provincial and local divisions of the H gh Court
and other courts of simlar status.

Such as the Witer Court, Labour Appeal Court, Special
| ncone Tax Court, and perhaps now the Land Cdains Court.
Consider the insertion of the words "presided over by a
j udge".

(v) Magistrates' Courts and other courts of simlar
st at us.
Consider the 1nsertion of words ™Presided over by a
magistrate™.

(vi) Qher courts established by | aw.

Jurisdiction of the Constitutional Court
95. (1) The Constitutional Court only shall have jurisdiction:

(a) to determne constitutional disputes between the
national and provincial governnents or between provincial
gover nient s.

(b) to consider the constitutionality of any Bill
before (passed by) Parliament or a provincial |egislature. At
the request of the Speaker of the National Assenbly, the
President of the Senate, or the Speaker of a provincial
| egislature acting on a petition by not |ess than 20% of each of
the Assenbly or Senate, or legislature, as the case may be, or
all the nenbers of all parties not constituting the majority
party in such body, and with the l|leave of the Constitutional
Court.

Two views on 3(1)(b) - retain (b) or delete (Db).
Formul ation on (b) to be debated.

(2) A decision of the Constitutional Court shall bind al
persons and all legislative, executive and judicial organs of
state.

(3) The final decision as to whether a matter falls within
its jurisdiction lies with the Constitutional Court.
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(4) There shall be direct access to the Constitutional
Court where the interests of justice so require with |eave of
the Constitutional Court.

(5) (a) |If the Constitutional Court finds any |aw,
executive or admnistrative act to be inconsistent with the
Constitution, it shall declare such, law or act invalid to the
extent of its inconsistency.

(b) The Constitutional Court may in any matter mnake
such further order as it may deem just and equitable, including
whether or to what extent any declaration of invalidity is to
have retrospective operation, and an order as to costs.

(c) The Consti tuti onal Cour t may suspend a
declaration of invalidity for a specified period to allow the
conpetent authority to correct the defect, and inpose such
conditions in that regard as it nmay decide.

(6) (a) Al ot her courts havi ng constitutiona
jurisdiction may nake the orders set out in clauses 4(a), (b)
and (c).

(b) If any other court other than the Constitutiona
Court holds a national or provincial statute or any executive
action of the President to be inconsistent with the
Constitution, such finding shall have no force or effect unless
confirmed by the Constitutional Court on appeal to it or on
application to it by any person or organ of state with a
sufficient interest.

Jurisdiction of other courts
96. (1) The Suprene Court of Appeal, a Court of Appeal, a
provincial or local division of the Hgh Court and any other

court of simlar status shall, in addition to any inherent
jurisdiction existing at the date this Constitution takes
effect, have constitutional jurisdiction and any other

jurisdiction conferred by an Act of Parlianent.

(2) The Magistrate's Courts and all other courts shal
have such constitutional and other jurisdiction as nay be
conferred by an Act of Parlianent.

No consensus has been reached on this aspect. The present
formulation is based on the view that the matter needs
further consideration and should be dealt wth by
Parlianmentary |egislation. If so, nust clause 1(7) be
r ef or nul at ed?

31



Working Draft 1- 3/15/97 - 10:09

Appointment of judicial officers
97. (1) No person shall be qualified to be appointed a
judicial officer or acting judicial officer unless he or she is
a South African citizen and is a fit and proper person to be a
judicial officer.

(2) Ajudicial officer shall, before commencing to perform
the functions of his or her office, nake and subscribe an oath
or solemm affirmation in the terns set out in Schedule (...)
bef ore a judge.

(3) The Chief Justice and the President of t he
Constitutional Court shall be appointed by the President in
consultation with the Cabinet and after consultation with the
Judi ci al Servi ce Comm ssi on
(4) Appointment of Constitutional Court Judges
The appointnent of the Chief Justice, President of the
Constitutional Court and other Constitutional Court judges
is subject to agreenent being reached on the structure of
t he National Executive.

(a) The judges of the Constitutional Court shall be
appointed by the President in consultation with the Cabinet
after consultation with the President of the Constitutional
Court.

(b) Wien an appointnment needs to be nmade, the
Judi ci al Services Comm ssion shall draw up a recommended |ist of
nom nees of not nore than three persons in excess of the nunber
of persons to be appoi nt ed.

(c) The President shall nmake the required nunber of
appoi ntrments fromsuch a list with due regard to the reasons for
such recomrendat i ons.

(d) If the President decides not to accept any or
sone of such recomendations, he/she shall inform the Judicia
Services Conmssion and furnish it with reasons for his/her
deci si on.

(e) After having been inforned in terns of paragraph
(d), the Judicial Services Conmssion shall, in accordance wth
paragraph (b) submt further recomendations, whereafter the
President shall make the appointnment or appointnments from the
recommendati on as suppl enented in terns of this paragraph.

(f) Four judges of the Constitutional Court shall be
appoi nted from anongst the judges of the H gh Court, Court of
Appeal and Suprene Court of Appeal.

(5) The Deputy OChief Justice, Deputy President of the
Constitutional Court, and all other judges shall be appoi nted by
the President on the advice of the Judicial Services Conm ssion.

(6) The appointnent of other judicial officers shall be
regul ated by an Act of Parlianent.
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Consensus still to be attained. Is 1t necessary to refer
to the Magistrate' s Comm ssion?

(7) Menbers of the Constitutional Court shall hold office
for non-renewabl e terns not exceedi ng ni ne years.

(8) The five oldest nenbers of the Constitutional Court in
office at the tinme of the expiration of the terns of office of
the present judges of the Constitutional Court shall retire at
such expiration and all other nenbers after the expiration of a
further period of four years.

(9) Acting judges shall be appointed by the Mnister of
Justice on the advice of the President of the Constitutional
Court, the OChief Justice, or the Judge President of the
appropriate division of the Hgh Court or other court
constituted in terns of section 2(v), as the case may be. An
Acting judge to the Constitutional Court shall not serve for a
total period exceeding 6 nonths.

Removal of judges from office

98. (1) The President nmay renove a judge from office on
grounds of incapacity, gross msconduct or gross inconpetence
upon a finding to that effect by the Judicial Service Conmm ssion
and the adoption by Parliament in joint session and by a
majority of two-thirds of nenbers of a resolution calling for
t he renoval of such judge fromoffice.

(2) A judge who is the subject of an investigation nmay be
suspended by the President on the advice of the Chief Justice
pendi ng the finalisation of such investigation.

(3) The enolunments and pension and other benefits of
judges and acting judges shall be prescribed by Act of
Parliament or regulations nmade thereunder and shall not be
subj ect to reduction.

Judicial Service Commission

Consensus 1ssue: Qven the lack of consensus, the current
section 105 i1s sinply replicated here (with certain mnor
consequential changes arising from the other provisions of
this draft chapter).

99. (1) There shall be a Judicial Service Comm ssion, which
shal I, subject to subsection (3), consist of -

(a) the Chief Justice, who shall preside at neetings
of the Comm ssion;

(b) the President of the Constitutional Court;

(c) one Judge President designated by the Judges
Pr esi dent ;

(d) the Mnister responsible for the admnistration
of justice or his or her nom nee;

(e) two practising advocates designated by the
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advocat es' prof essi on;

(f) two practising attorneys designated by the
attorneys' profession;

(g) one professor of |aw designated by the deans of
all the law faculties at South African universities;

(h) four senators designated en bloc by the Senate by
resolution adopted by a mpjority of at least two-thirds of its
nmenbers;

(i) four persons, two of whom shall be practising
attorneys or advocates, who shall be designated by the President
in consultation with the Cabi net;

(j) on the occasion of the consideration of matters
specifically relating to a provincial division of the H gh
Court, the Judge President of the relevant division and the
Premer of the rel evant province.

(2) The functions of the Judicial Service Comm ssion shal
be -

(a) to nmake recommendations regardi ng the appoi nt nment
and renoval fromoffice of judges in terns of sections 5 and 6;
(b) to advise the national and provincial governnents
on all matters relating to the judiciary and the admnistration
of justice;
(3) Wen the Comm ssion perforns its functions in terns of
subsection 2(b), it shall sit without the four senators referred
to in subsection 1(h).

(4) The GCommssion shall determne its own procedure,
provided that the support of at least an ordinary mgjority of
all its nenbers shall be required for its decision

(5) The Comm ssion may appoint commttees from anong its
nunber and assign any of its powers and functions to such
commttee.

Seats of Courts
100. [TC 1 nust report]

Language
101. [TC 1 nust report]

CHAPTER 11 - SECURITY SERVICES
STATEMENT OF PRINCIPLE

Since there 1Is a need

- that national security should be based on the resolve of
all South Africans, as individuals and as a nation, to |ive
as equals and in peace and harnony, to be free from fear
and want, and to seek a better |ife;

- that national security should be pursued in strict
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conpliance wth this Constitution, the law and all
appl i cabl e i nternational conventions and norns,

The following provisions are enacted to govern national security
and the security services of the Republic, and these provisions
shall be interpreted and understood in the spirit of this
St atenent of Principle.

Composition and structuring of security services

102. (1) The security services of the Republic consist of
a single defence force, [the police service] and such
intelligence services as may be established in terns of this
Constitution.
The notion of a single police service Is an unresolved
matter and has been referred to the Subcommttee of the CC
for further debate

(2) The security services shall be structured and
regul ated by national |aw

(3) The security services shall at all times act in
accordance wth and wthin the confines of this Constitution and
the law, including the norns of international customary |aw and
treaties binding on the Republic.

(4) The security services shall discharge their
powers and functions in the national interest. It shall,
therefore, be unlawful for the security services to further or
prejudice party political interests.

Contention on the definition of "national 1nterest” has
been referred to the CA This subsection is obligatory in
terms of CP XXX .

(5) The security servi ces shal | be broadl y
representative of the South African peopl e.

DEFENCE
Defence force

103. (1) The defence force shall be structured and nanaged
as a disciplined mlitary force.

(2) The primary objective of the defence force shal
be to defend and protect the Republic, its territorial integrity
and its people. In pursuing this objective the defence force
shall be guided by the principles of international |aw
regul ating the use of force.

Political responsibility and accountability
104. (1) A nmenber of the Cabinet shall be charged with
mnisterial responsibility for defence and shall be accountable
to Parlianent.
(2) A (joint) multi-party commttee of Parlianent
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shall oversee all defence matters. [In particular the committee
shall be competent to investigate and make recommendations
regarding the budget, functioning, organisation, armaments,
policy, morale and state of preparedness of and draft
legislation on the defence force, and to perform such other
functions relating to parliamentary supervision of the defence
force as prescribed by law.]

The Constitutional Commttee noted wth concern the depth
of detail specified in this clause. However, as explained
by nenbers of the Thene Commttee, the extent of the detai
provided is necessary to provide substantial powers for a
commttee that functions in a manner dissimlar to other
parliamentary portfolio commttees.

Command of defence force

105. (1) The defence force shall be under the command of a
Chief of the defence force, who shall be appointed by the
Pr esi dent .
The procedure for appointing the Chief of the defence force
is an area of disagreenent. The understanding is that the
appoi ntment by the President involves consultation with the
Cabi net .
The TC is further of the view that the procedure for the
dismssal of the Chief of the defence force should accord
with the appoi nt ment procedure.
This issue will be discussed in the CA

(2) The Chief of the defence force shall exercise
command of the defence force in accordance with the directions
of the nenber of the Cabinet responsible for defence and, during
a state of national defence, of the President.

Civilian secretariat

106. A civilian secretariat for defence functioning under
the direction and control of the nenber of the Cabinet
responsible for def ence, shal | be char ged with t he
adm ni stration of such matters in connection with defence as nmay
be entrusted to it by law or that nenber of the Cabinet.

Enpl oynent of defence force

107. The defence force nmay be enployed only in the national
interest and as authorised by | aw.
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There 1s contention around the question of whether the
Constitution should contain a definition of "national

interest", and, if so, how such definition should be
f or nul at ed. | f a definition 1is included 1in the
Constitution, the "law' referred to in the section wll
have to conform to the definition. Possi bl e approaches
i nclude the foll ow ng options:

Qotion 1: No definition of "national interest” in the
Constitution, in which case it will be left to the courts
to interpret and develop this concept as wused in the
section. In doing so a court wll have regard to
vol um nous literature avai | abl e in i nt ernati onal
jurisprudence on the nmeaning of "national interest".

otion 2: The Constitution shoul d defi ne "nationa
interest” in specific ternms to indicate the precise

circunstances in which the defence force may be enpl oyed

for instance where it is necessary -

(a) to conply with international obligations towards other
states and international bodies;

(b) for the preservation of life, health and property;

(c) for the maintenance of essential services;

(d) to assist the police service to uphold |Iaw and order;
and

(e) in support of reconstruction and devel oprent
programmes and other efforts to inprove socio-economc
condi ti ons.

A precise definition has the advantage of providing
imedi ate |legal certainty but leaves little room for |ega
devel oprment of the concept.

Option 3: The Constitution shoul d defi ne "nati ona
interest” in general terns to indicate that the concept
enbraces both the interest of the people and the interest
of the state.

POLICE
Police service _

108. (1) The police service shall be structured and
managed as a disciplined police service. [I1ts primary

objective shall be to prevent and investigate crime, to maintain
public order, to protect property, and to secure safety and
security [for] people and communities in the Republic].

A transitional provision on the South African Police
Service as presently structured will be necessary.
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[(2) The police service shall be structured to
function at both national and provincial levels under the
direction of the national government and the provincial

governments, respectively. The police service at provincial
level may include police formations operating at the Ilocal
level].

This clause 1s referred to the Subcommttee of the CC as it
deals with matters related to national and provincial
conpet enci es.

Political responsibility and accountability
109. (1) A nmenber of the Cabinet shall be charged with
mnisterial] responsibility for police and shall be accountable
to Parlianent.
(2) A (joint) multi-party commttee of Parlianent
shall oversee all police matters.

[Control of police service
110. (1) The police service shall be under the command of
a national commissioner, who shall be appointed by the
President.
The conmmand of the national conm ssioner over the entire
police service or only that part of it operating at
national level is still in contention. Further instructions
are required concerning the dismssal of the national
conmm ssioner, for instance where the occupant of the post
no | onger enjoys the confidence of the Cabinet.

(2) The national comm ssioner of the police service
shal | exercise command of the police service in accordance with
the directions of the nenber of the Cabinet responsible for
pol i ce.

(3) A provincial comm ssioner for each province shal

be appointed by the national conm ssioner in accordance with a
national law. He or she shall be responsible for all [visible]
policing functions in the province and such other functions as
prescribed by a national |aw.]
A transitional provision wll be required to provide for
t he conti nuation of t he pr esent di vi si on of
responsibilities between the national and provincia
conm ssioners as set out in the InterimConstitution.

Civilian secretariat

111. [(1) A ciavilian secretariat fTunctioning under the
direction and control of the member of the Cabinet responsible
for police, shall exercise such powers and functions 1In
connection with police as may be entrusted to 1t by law or that
member of Cabinet.]
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Thi s subsection deals wth the structure and functioning of
a civilian secretariat; a concern was raised in the CC
that this provision goes beyond what is needed in the
Consti tution.

[(2) A province may establish a civilian secretariat
to function at the provincial level of the police service as
prescribed by |aw ]

[This section is referred to the Subconmttee of the CC |

Powers and functions of police service

112. [The powers and functions of the police service shall
be set out iIn a national law. Such a law shall entrust
sufficient powers and functions to the police service iIn order
to enable the national and provincial commissioners to discharge
their responsibilities effectively.]

[This section is referred to the Subcommttee of the CC |

INTELL IGENCE

Establishment of intelligence services

[ 113. An i1ntelligence service operating i1ndependently
from the defence force and the police service may be established
by the President only. The objectives, powers and functions of
such an intelligence service shall be set out and regulated by a
national law.

Political responsibility and accountability

114. A member of the Cabinet shall be charged with the
political responsibility for an intelligence service and [shall
be accountable to Parliament.
It was suggested Iin the CC that the President should
maintain ultimate political responsibility. However, the
intention is not clear, viewed in the light of the powers
of the President in terns of the National Executive Draft.

Control of intelligence services
115. (1) An intelligence service shall operate in
accordance with the control and directions of the President or
the Minister of the Cabinet responsible for such an intelligence
service.
(2) The head of an intelligence service shall be
appointed by the President (subject to parliamentary approval).

Co-ordination of intelligence activities
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116. A mechanism regulated by a national law for the co-
ordination of 1intelligence services and the iIntelligence
divisions of the defence force and the police service shall be
established by the President.]

Although supported by the parties, there 1Is uncertainty as
to whether sections 12, 13, 14, 15 and 17 should be
included in the Constitution In their current detail. The
technical advisers and law advisers, as instructed by the
CC, suggest the TfTollowing alternative fTormulation for
discussion:

"Establishment, control and co-ordination of intelligence
services

12. An 1intelligence service operating independently from
the defence force and the police service may be established
by the President only. A member of the Cabinet shall be
charged with the political responsibility, and shall be
accountable to Parliament, for such an 1intelligence
service. The objectives, powers and functions of such an
intelligence service, and measures providing Tfor the
control and co-ordination of intelligence activities and
the establishment and functions of a civilian inspectorate
of intelligence activities shall be set out and regulated
by a national law."

Parliamentary oversight of intelligence activities

117. A (joint) multi-party commttee of Parlianment shall
oversee intelligence matters as set out in a national |[|aw
Budgetary oversight of intelligence services shall be perforned
jointly with the parliamentary commttee on public finance.

[Civilian iInspectorate

118. A civilian inspectorate shall monitor the activities
of intelligence services and perform such other functions as
prescribed by law. Inspectors shall be appointed by the
President with the approval of Parliament by resolution adopted
by a majority of at least two thirds of the members.]

GENERAL
Code of conduct for members of security services _
119. Menbers of the security services shall at all tines
act in accordance with a code of conduct prescribed by law. In
particul ar nmenbers of the security services shall be obliged to

(a) conmply with all lawful orders;
(b) refuse to conply with a manifestly illegal order; and
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(c) refrain from furthering or preudicing any party
political interest.

Training

120. Menbers of the security services shall be properly
trained in accordance with the relevant international standards
of conpetency and discipline. The nenbers shall be instructed
in the applicable basic concepts of South African law, the
inviolability of human rights and international conventions and
| aw.

Personnel administration

121. [The conditions of service and the rights and duties
of members of the security services shall be regulated by law
with appropriate mechanisms established to accommodate the
specific needs of the security services. Mechanisms and
procedures for the resolution of labour disputes within the
security services shall be established.]
In response to the CC s question concerning the principle
at stake in this section, the second sentence could be
retained as containing that principle, and the first
sent ence del et ed.
Section 20 should thus read: "Resolution of |abour disputes
20. Mechani sns and procedures for the resolution of |abour
disputes wthin the security services shall be
est abl i shed. "

CHAPTER 12 - FINANCE

Ceneral Financial Matters
National Revenue Fund
122. (1) There shall be a National Revenue Fund. Al revenues,
as determned by a national law, raised or received by the
national governnment shall be paid into the National Revenue
Fund. Parlianment shall mnake appropriations from the Nationa
Revenue Fund in accordance with national |aw

(2) No noney may be withdrawmn from the National Revenue
Fund except under appropriation nmade by a national |law. Revenue
to which a province is entitled in terns of this Constitution
shall form a direct charge against the National Revenue Fund to
be credited to the Provincial Revenue Fund concer ned.
This refers to the provision 1In the new Constitution
dealing with provinces®™ share of revenue collected at
national level, which i1s a matter still under consideration
by TC 3. The NP requires clarity on the meaning of the word
"credit'”. The DP prefers the words "paid into'”. See block
2 of the Report.
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Annual budget

123. ...

The parties Dbroadly agree that there 1s a need for
inclusion Into the new Constitution of a provision such as
section 186 of the interim Constitution. However, there 1is
no consensus on what should go Into such a clause. The
following are issues that have been debated in the TC:

(a) The issue of a balanced budget;

(b) The 1issue of disclosure and reporting of government
accounts and budgets; and

(c) the 1issue of 1iIncluding a statement of costs of
compliance with all bills laid before Parliament.

As these 1issues are still under consideration,
drafting would be premature at this stage. ITf the substance
of section 186 of the 1i1nterim Constitution is to be
retained, the following wording is proposed:

Annual budget

2. The Minister responsible for national Tfinancial
affairs shall iIn respect of every financial year lay an
annual budget before Parliament. The annual budget shall
reflect the estimates of revenue and expenditure, which
shall, among other things, reflect capital and current
expenditure of the government for that year.

Procurement administration

124. (1) The procurenent of goods and services for any
| evel of governnment shall be regulated by national and
provincial |aws. Such laws shall nake provision for the
appoi ntmrent of independent and inpartial tender boards to dea
with such procurenents.

(2) The tendering system shall be fair, public and
conpetitive. A tender board shall give reasons for its decision
if requested by an interested party.

(3) No person and no organ of state shall inproperly
interfere wwth a tender board in the discharge of its functions.

(4) Al decisions of a tender board shall be recorded
and shall be open to public inspection.

Guarantees by national government
125. The national governnent may not guarantee provincial
or | ocal governnent |oans, unless -

(a) the guarantee conplies wth the norns and
conditions for such a guarantee as set out in a national |aw
and

(b) the Financial and Fiscal Conm ssion has nmade a
recommendati on concerning conpliance of the guarantee with such
norns and conditi ons.
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As per block 7 of the Report and a reformulation of section

188 of the interim Constitution. Consensus on this
provision was with the understanding that i1ts finalisation
should await the Tfinal decisions of TC 3. Once the

envisaged role of the FFC 1iIn this regard has been
clarified, this provision could possibly be simplified.
Further clarity was also required on the issue of national
government guarantees for loans by parastatals.

Accountability of Public Enterprises

126. Any enterprise in which public noney is invested or
whose sources of revenue are regulated by law or which is able
to raise revenue in terns of legislation may, in a nanner
determned by national law, be required to report to and to give
evi dence before Parlianent.
Fornmul ated as per block 11 of the Report. The NP further
suggests that the autonony of the Comm ssioner for Inland
Revenue be constitutionalised, which according to the ANC
is a mtter which can be dealt wth by subsidiary
| egi sl ation.

Fi nanci al and Fi scal Conm ssion
Establishment

127. There shall be a Financial and Fiscal Conm ssion for
the Republic. The Comm ssion shall be independent and inpartial
and subject only to this Constitution and the | aw.

Powers and functions
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There seems to be broad agreement regarding powers and
functions of the FCC as reflected in Blocks 3 - 8 of the TC
Schematic Summary. However, some of the parties have
registered thelr concern on some iIssues:

1. The ANC has expressed the view that section 199 of the
interim Constitution should be 1i1ncorporated in the final
constitution in an abbreviated and revised form (see Block
33 of the TC Report.

2. The NP i1s of the opinion that provision should be made
for the FFC 1n much the same way as outlined in the Interim
Constitution.

3. The DP does not believe there i1s any need to change the
formulation of section 199, but 1t has i1ndicated that the
primary purpose of the FFC should be to make
recommendations on equitable financial and fiscal
allocations between different levels of government. (See
also Block 27 of the TC Report).

4. The PAC and the Commission on Provincial Government
submitted that the Constitution should only contain the
framework of the functions of the FFC. (See also Block 28
of the TC Report).

128. (1) The Conmission shall apprise itself of al
financi al and fiscal information rel evant to national,
provincial and |ocal governnent, admnistration and devel opnent.

It shall render advice and nmake recommendati ons to the rel evant
authorities regarding the financial and fiscal requirenents of
the national, provincial and |ocal governments in terns of this
Constitution, including -

(a) financial and fiscal policies;

This 1s per agreenent in Block 3 of the Schematic Summary.
However, the ANC holds the view that the Constitution
should state clearly that the Comm ssion has advisory and
nmedi atory powers which nust be reflected in the procedures
for drafting budgets and fiscal |[|egislation. The DP
believes that there is no change required in this nmatter.

(b) equitable financial and fiscal allocations to the
nat i onal , provi nci al and | ocal governnments from revenue
collected at national |evel;
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This 1s per agreenment 1n Block 4 of the TC Schematic
Sumary. The ANC is of the view that the allocation of
equities should apply horizontally and vertically; it is
concerned that with the present reference there is doubt as
to whether that is the case. As regards the term "revenue
collected", the ANC requires a clarification of neaning

QG her parties are silent, on the issue whilst the DP is of
the view that no change is required. [See Block 35 of the
Report].

(c) any formof taxes, levies, inports and surcharges
that a provincial governnment intends to |evy;
This 1s per agreenent reached in Block 5 of the T(C
Schematic Summary, but the ANC argues for a new term that
woul d take away the distinction between taxes. The DP does
not see any need for change whilst all the other parties
have not comment ed.

(d) the raising of loans by a provincial or |Iocal
governnent and the financial norns applicable thereto;

(e) criteria for the allocation of financial and
fiscal resources; and

(f) any other matter assigned to the Comm ssion by
this Constitution or any other |aw.

(2) In performng its functions the Comm ssion shall take
into account (a) the national interest, economc disparities
between the provinces as well as the popul ation and devel opnent
needs, admnistrative responsibilities and other legitimte
interests of each of the provinces;

(b) and the provisions of this Constitution dealing
with the allocation of revenue to provinces.
Constitutional Principle XXVII. Par. (b) refers to the
substitute for the present section 155(4)(b) (if there is
to be such a provision in the new Constitution).

Appointment, qualifications, tenure and dismissal of members
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Blocks 10 - 19 of the Report of the Theme Committee deal

with appointment procedure etc set out iIn section 200 of

the iInterim Constitution, broadly covering:

(1) Method/manner of appointment of a Commissioner;

(11) tenure of office;

(i) qualitative requirements of a Commissioner;

(iv) dismissal and removal from office of a Commissioner.

The parties are not In agreement on these issues. It may

be advisable to refer the matter to the CC Subcommittee

presently looking at a formulation of an omnibus clause

that deals with the appointment procedures regarding the
Independent Structures of Government viz: Auditor General;
Public Protector and Public Administration Commission. If

such an omnibus clause 1i1s agreed to, the following

formulation may go into Section 3(1):

(1) The members of the Commission shall be appointed in

accordance with the requirements set out iIn section
(being the omnibus clause).

The parties have agreed that section 200(2) of the 1/C,

dealing with the first appointment of the members of the

Commission, should not be incorporated in the new draft.

See Block 11 of the TC Schematic Summary.

There 1s agreement on the sentiments expressed In section

200(9) (prohibiting Commissioners from holding an office iIn

a political party/organisation) and section 200(10)
(influencing a member of the Commission). The parties have

nevertheless expressed uncertainty as to where these issues

should be covered in legislation or i1In the Constitution.

In terms of Constitutional principle XXVII each province

must be represented on the FFC.

129. (1)
Reports
130. (1) The Commi ssion shall present regular reports to both

Parliament and provincial |egislatures as may be prescribed by a
national |aw

As per Dblocks 95 and 102. The NP proposes that the
Constitution shoul d make provision for the establishnent of
provincial bodies simlar to the FFC to attend to financi al
and fiscal rel ations bet ween  provi nces and | ocal
authorities, and that provinces and local authorities
shoul d have equal representation in this body.

Other provisions
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In Blocks 21 to 26 the Thenme Commttee Report deals wth
(1) Block 21 - Section 201 of the interim Constitution,
providing for Meetings of the Comm ssion.

(It) Block 22 - Section 202 of the interim Constitution
dealing with Commttees of the Conm ssion.

(lii) Block 23 - Section 203 of interim Constitution,
providing for co-option of persons by commttees.

(lv) Block 24 - Section 204 of interim Constitution,
dealing with remuneration for nmenbers of the Conmm ssion.

(V) Block 25 - Section 205 of interim Constitution,
provi ding for appointnent of staff of the Conmm ssion.

(M) Block 26 - Section 205 of interim Constitution,

dealing with regul ations for the Conmm ssion.

No agreenent has been reached on any of the matters covered
here. Regarding sections 201 to 205, covered in Blocks 21
to 25 of the Report, the ANC is of the opinion that these
shoul d be covered by legislation. On section 201, dealing
with neetings, the DP concurs, wth no other party
conmtting itself. Wth regards to section 202 to 205 the
NP concurs with the ANC all other parties are silent.
Regardi ng Bl ock 26; on regulations, the parties' views
have not been finali sed.

Central Bank

Establishment

131. The South African Reserve Bank, established and regul ated
by a national |law, shall be the central bank of the Republic.

Primary objective

132. (1) The primary objective of the South African Reserve
Bank shall be to protect the value of the currency in the
interest of balanced and sustainable economc growh in the
Republ i c.

(2) The South African reserve Bank shall, in the pursuit
of its primary objective referred to in subsection (1), exercise
its powers and functions independently and w thout fear, favour
or prejudice, subject only to a national |aw Provi ded that
there shall be regular consultation between the South African
Reserve Bank and the M nister responsible for national financial
matters.

Powers and functions

133. The powers and functions of the South African Reserve Bank
shall be those customarily exercised and perforned by centra
banks. Such powers and functions shall be determned by a
national |aw Provided that such |law shall not derogate from
the primary independence and objective of the South African
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Reserve Bank as provided for in section 2.

CHAPTER 13 - PUBLIC ADMINISTRATION

Basic values and principles governing public administration

134. Public admnistration at all levels of governnent,

including institutions which are dependent on governnent funds

or other sources of public noney, shall be governed by the

denocratic values and principles enshrined in this Constitution.
In particular the following principles shall be applicabl e:

(a) A high standard of professional ethics shall be
pronoted and naintained in the public adm nistration.

(b) Good human resource nanagenent and devel opnent
practices to maxi mse human potential shall be cultivated in the
public adm ni stration.

(c) Efficiency and the economc and effective use of
resources shall be pronoted in the public admnistration

(d) Public adm ni stration shal | be account abl e.
Transparency through the provision of accessible, accurate and
timeous information to the public shall be fostered.

(e) Public admnistration shall be developnent oriented
and the provision of services shall be conducted on the basis of
inpartiality and equity to all.

(f) Public admnistration shall function on a basis of
fairness and shall serve the public in an unbiased and inpartial
nmanner .

(g) Public admnistration shall be oriented towards public
participation in policy-nmaking. It shall be responsive to the
needs of the people.

(h) Public admnistration shall be broadly representative
of the South African people. Enpl oynent and personne
managenent practices in the public admnistration shall be based
on conpetency/ability, objectivity and fairness and the need to
redress the inbalances of the past to achieve the required
representation.

(2) The appointnment in the public admnistration of a
nunber of persons on policy considerations as regulated by |aw
shal | not be precl uded.

(3) Laws regulating the public admnistration may
differentiate between different sectors, admnistrations or
institutions in the public admnistration.

Public Administration Commission
135. (1) There shall be a single Public Admnistration
Comm ssion for the Republic as prescribed by a national |aw
Each of the ©provinces shall be entitled to nomnate a
representative for appointnment in the Conm ssion.

(2) The Public Admnistration Commssion shall be
i ndependent and inpartial.
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(3) The Public Admnistration Comm ssion shall perform
such functions to pronote the basic values and principles
governing the public admnistration as prescribed by a nationa
| aw.

(4) The Public Admnistration Conmmssion shall be
accountable to Parliament for its activities.

Public Service
136. (1) There shall be a public service for the Republic
structured and functioning in terns of a law. The public service
shall loyally execute the |lawful policies of the governnment of
t he day.

(2) The terns and conditions of service of enployees i
the public service shall be regulated by |aw Enpl oyees shal
be entitled to a fair pension as regulated by |aw

n
I

CHAPTER 14 - INDEPENDENT INSTITUTIONS TO PROTECT PUBLIC
INTERESTS

Audi t or Cener al
Establishment, independence and impartiality
137. (1) There shall be an Auditor General for the Republic.

(2) The Auditor-Ceneral shall be independent.

(3) The Auditor Ceneral shall discharge his or her powers
and functions inpartially and w thout fear, favour or prejudice
subject only to this Constitution and the | aw

(4) Ogans of state shall through |egislative and other
nmeasures accord the Auditor Ceneral the necessary assistance and
protection to ensure the independence, inpartiality, dignity and
effectiveness of the Auditor Ceneral.

(5) No person and no organ of state shall interfere wth
the Auditor Ceneral in the discharge of his or her powers and
functi ons.

Powers and functions
138. (1) The Auditor GCeneral shall audit and report on the
accounts and financial statenments of all national and provincial
state departnents and admnistrations and of all | ocal
governnents, and also all such other accounts and financial
statements as nmay be required by law to be audited by the
Audi t or Ceneral .

(2) The Auditor Ceneral may in the public interest audit
and report on the accounts and financial statenents of any
institution in control of public funds.

Reports

139. (1) The Auditor General shall submt all reports on audits
conducted by himor her-
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Sone parties felt that the lTevel of detail 1n section 3(1)
was unacceptable although all supported the principle of
reporting by the AG If consensus is reached that only the
duty on the AG to submt audit reports to the appropriate
authorities should be constitutionalised, the follow ng
formul ation can be considered:"The Auditor GCeneral shall
submt reports on audits to the authorities prescribed by
| aw or determ ned by the Auditor Ceneral."

(a) in the case of national and provincial state
departnments and adm nistrations and |ocal governnents, to the
rel evant |evel of governnent; and

(b) in the case of any other institutions, to the
persons prescribed by | aw,

Provided that, whenever the Auditor Ceneral deens it to be
in the public interest, or in special circunstances as
prescribed by law, to any other |evel of governnent, institution
or person.

(2) Al reports of the Auditor GCeneral shall be nade
publi c.

Appointment, qualifications, tenure and dismissal
140. (1) The President shall appoint as Auditor GCeneral a
person -

(a) nomnated by a commttee of Parlianent conposed
of one nenber of each party represented in Parlianent and
participating in the coomttee; and

(b) approved by Parlianment by a resolution adopted
wi thout debate, by a majority of at least two-thirds of the
menbers present and voti ng.

(2) The Auditor Ceneral shall be a South African citizen
who is a fit and proper person to hold such office, [has
specialised knowledge of or experience 1iIn auditing, state
finances and public administration, and does not hold office iIn
any political party or organisation.]

There was consensus 1n the CC on the first part of section
4(2). Sone of the parties objected to that part of the
section placed in bold brackets.

(3) The Auditor Ceneral shall be appointed for a period of
not less than five years. A person appointed for a period of
| ess than ten years nmay be re-appointed to serve as the Auditor
CGeneral for a further period, provided that his or her tota
period of service as the Auditor Ceneral shall not exceed ten
years.

(4) The remuneration and other conditions of service of
the Auditor Ceneral shall be as prescribed by an Act of
Parliament, and shall not be altered to his or her detrinent
during his or her termof office.
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(5) The Auditor Ceneral may be renpbved fromoffice only on
t he grounds of m sbehaviour, incapacity or inconpetence upon -

(a) a finding to that effect by a commttee of
Parl i ament conposed of one nenber of each party represented in
Parliament and participating in the coomttee; and

(b) the adoption by Parliament of a resolution
supported by at l|east two-thirds of the nenbers present and
voting calling for his or her renmoval from office.

(6) The President may suspend the Auditor Ceneral
from office when his or her renoval from office is under
consideration by Parlianent, and shall forthwith dismss him or
her fromoffice upon adoption of the said resolution.

El ectoral Conm ssion
Est abl i shnment and governi ng principl es
141. (1) There shall be an Eection Commssion for the
Republ i c.

(2) The Comm ssion shall be independent and subject only

to this Constitution and the | aw.

(3) The Commssion shall discharge its powers and
functions inpartially and wi thout fear, favour or prejudice.

(4) Ogans of State shall through |egislation and other
easures accord the GCommssion the necessary assistance and
protection to ensure its i ndependence and effectiveness.

(5) The Comm ssion shall be accountable to Parlianent for
its activities.

Powers and Functions

142. The El ectoral Comm ssion shall, for the purpose of securing
free and fair elections, manage el ections conducted at National,
Provincial and Local |evels of governnment as prescribed by | aw

Appointment and Composition of the Commission
143. (1) The President shall appoint not Iess than three
persons as Conm ssi oners:

(a) who mnust be nomnated by a representative
Parliamentary Coommttee on El ections; and

(b) whose nom nations nust be approved by Parlianent
by a resolution adopted by a majority of at |east 75% of the
menbers present and voting at a neeting.

Publ i c Protector
Establishment
144_. (1) There shall be a Public Protector for the Republic.

(2) The Public Protector shall be independent, inpartial
and subject only to the Constitution and the |aw The Public
Protector shall discharge his or her powers and functions
wi t hout fear, favour or prejudice.

(3) Ogans of state shall through |egislative and other
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nmeasures accord the Public Protector the necessary assistance
and protection to ensure his or her independence, dignity and
ef f ecti veness.

(4) No person and no organ of state shall interfere with
the Public Protector in the discharge of his or her powers and
functi ons.

(5) The Public Protector shall be accessible to al
persons and comuniti es.

Powers and functions

The CC indicated a preference for Option 2 as contailned 1In
the Sixth Draft. However, certaln concerns were expressed,
such as

- whether maladministration iIs adequately covered;

- whether the Public Protector can iInitiate an
investigation;

- whether 1t covers all the powers listed in Option 3;

- whether the phrase "a body or person performing a
public function™ i1s sufficiently clear;

- that the reference to conducts which result 1iIn
improper "prejudice” limit the PP"s power to Iinvestigate
only prejudicial consequences and not other harmful

consequences. ) )
We have consulted a wide range of dictionaries and In our
view the key phrase "any conduct ... which i1s alleged or

suspected to be iImproper or to result 1In Improper
prejudice’™ is wide enough

- to cover maladministration, corruption, unfair,
inconsistent or discourteous conduct, undue delays,
irregular or unlawful acts or any other impropriety; and

- to provide for an 1iInvestigation by the Public
Protector on own initiative where he or she has the
required suspicion.

However, i1t would appear that conducts which "result 1iIn
improper prejudice”™ may require broadening . This can be
achieved i1f the phrase i1s changed to refer to conducts
which "result iIn any impropriety'.

145. (1) ...

(2) The Public Protector shall not have the power to
investigate the performance of judicial functions by the courts
of the Republic.
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Section 2(2) was not acceptable to the CC [t was
criticized on a nunber of points, viz

- that the negative nature of the provision 1is
i nappropri ate;

- that its operation should be limted to judicial
deci si ons;

- that it should be noved to the chapter on the
adm ni stration of justice.

The CC decided to defer further discussion of this clause
pending the tabling of the Draft on the Adm nistration of

Justi ce.
(3) The Public Protector shal | be accountable to
Parliament for his or her activities, and shall report to

Parliament on such activities at |east once a year.

Appointment, qualifications, tenure and dismissal
146. (1) The President shall appoint a person recommended by
Parliament as the Public Protector.
(2) Parlianent shal | only recommend a person for

appoi ntnent as the Public Protector -

(a) who has been nomnated by a commttee of
Parlianment ...; and

(b) whose nomnation has been approved by Parlianent
by a resolution adopted by a majority of at least ... per cent
of the nenbers present and voting at a neeting.

(3) The Public Protector shall be a South African citizen
who is a fit and proper person to hold such office and who
conplies with any ot her
requi rements prescribed by | aw

(4) The Public Protector shall be appointed for a period
of seven years.

(5) The President nmay renove the Public Protector from
office only on the grounds of msbehaviour, incapacity or
i nconpetence upon a finding to that effect by a commttee of
Parliament and the adoption by Parlianment of a resolution
calling for his or her renoval fromoffice.

(6) The President may suspend the Public Protector from
office when his or her renoval from office is under
consi derati on.

The CC decided to refer the whole of section 3 for the
conparati ve anal ysis. The Option in foot note 6 of the
Sixth Draft were rejected.

Provincial public protectors/Deputy Public Protectors
147. . ...
[To stand over for the discussion on provincial powers.
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Human R ghts Conmm ssi on
Establishment and governing principles
148. (1) There shall be a Human R ghts Commission for the
Republ i c.

(2) The Comm ssion shall be independent and subject only
to this Constitution and the | aw.

(3) The Commssion shall discharge its powers and
functions inpartially and w thout fear, favour or prejudice.

(4) Ogans of state shall through |egislative and other
nmeasures accord the Commssion the necessary assistance and
protection to ensure its independence, Inmpartiality and
ef f ecti veness.

(5) The Comm ssion shall be accountable to Parlianent for
its activities, and shall report to Parliament on such
activities at |east once a year.

Powers and functions ....
149.

Broad consensus energed in the CC on Option 2 provided In
the Third Draft subject to certain reservations about

- t he appropriateness of the term"fundanental rights";

- t he absence of an interventionist role for the HRGC

- the lack of a proper focus on the pronotion of a human
rights culture; and

- t he necessity of subsection (2) of the Qotion.

Taking these reservations into account we suggest the
otion to be reformul ated as foll ows:

"The Human Ri ghts Comm ssion shall pronote the devel opnent,
protection and fulfilnment of human rights and generally the
cultivation of a culture of human rights in South Africa.

It shall for this purpose have the necessary powers
accorded to it by law, including such powers as are
necessary to nonitor, investigate and report on the

observance of human rights and to secure appropriate
redress where human rights have been breached. "

Appointments of members
150.
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There 1s disagreenent anong the parties on the nethod of
sel ection and appoi ntnment of conm ssioners. There are two
views, the one supports the approach in section 115(3) of
the interim Constitution. The other view calls for the
creation of an independent panel to select and recommend
persons to the President for appointnent as comm ssioners.
Qualifications for nenbers of the Conm ssion also need
further debate. These are the two options:
Cptlon 1:

(D The nenbers of the Human Rights Conm ssion shall
be appointed by the President on recommendation by
Par | i ament .

(2) Parlianent shal | only recommend a person for
appoi ntnrent to the Comm ssion -

(a) who has been nomnated by a commttee of
Parliament conposed of one representative of each party
represented in Parliament and willing to participate in the
conmttee: and

(b) whose nom nation has been approved by Parlianment
by a resolution adopted by a majority of at |east 75% of
t he nenbers present and voti ng.

(3) A nenber of the Comm ssion shall be an independent and
inmpartial person of integrity who has a personal conmtnent
to the pronDtion of fundanental rights."

Cptlon

(1) The nenbers of the Human Ri ghts Conm ssion shall
be appointed by the President on recommendation by an
i ndependent panel of human rights experts, who do not hold
office in any political party or organisation.

(2) Such panel of human rights experts shall be appointed
by a multi-party parlianmentary commttee by resolution of a
majority of at least two-thirds of its nenbers.

(3) A nenber of the Comm ssion shall be an independent and
inmpartial person of integrity who has a personal conmtnent
to the pronotion of fundanental rights.”

NB: The CC decided that appointnment procedures be dealt
with in the context of the conparative analysis of all
appoi nt ment pr ocedur es. The sane applies to the
qual i fications of nmenbers of the HRC

Comm ssi on for Gender Equality

Establishment and governing principles

151.

(1) There shall be a Commssion for Gender Equality for

t he Republic.

(2) The Comm ssion shall be independent, inpartial and

55




Working Draft 1- 3/15/97 - 10:09

subject only to this Constitution and the |aw It shal
di scharge its powers and functions wthout fear, favour or
prej udi ce.

(3) The Commssion shall be accountable to ... for its
activities and shall report to .... on such activities.1

There 1s a difference of opinion as to whom the Comm ssion
shal | be answerabl e. The NP, ANC and inplicitly, IFP are
of the viewthat it should be accountable to Parlianent and
the DP argues that it should be accountable to the
Executive. The other parties have not commtted thensel ves
on this issue.

Powers and functions
152. (1)

Al'though the parties are broadly In agreenent as to what
the Powers and Function of the Comm ssion should be,there
is disagreenent as to whether or not these should be
included in the Constitution or not. The ANC is against
the listing of the Powers and Functions of the Comm ssion
in the Constitution, preferring only an inclusion of a
clause that defines the role of the Comm ssion in advancing
gender equality. The NP and DP prefer inclusion of a broad
definition of these. The other parties have not
commtted thenselves to any choice. The formul ations
contained below are to cater for both choices,the first
being for the ANC and the second for the NP & DP, is
suggested as a broad formul ation of the powers envi saged by
the parties.

Appointment of members

No procedure has been agreed to, as 1s reflected I n par.
5.2.3 of the Report. The DP & NP suggest the sane procedure
as adopted for the Human R ghts Comm ssioners and Public
Protector, the IFP requires a selection of both male and
femal e Conm ssioners by wonen nenbers of Parlianent and the
ANC has not commtted itself to any preference but submts
that the Appoi nt nent Procedure should be left to
legislation. There is to be considered whet her Appoi ntnment
Procedure of nenbers of the Comm ssion should not be in
terns of the standard procedure clause for other
i ndependent structures presently under consideration by the
CC Subcommttee, which would include Public Protector and
Human R ghts Comm ssioners and Auditor Ceneral. I n which
case the formul ati on woul d be:

A nmenber of the Commssion for Gender Equality shall be
appoi nted in accordance with the requirenent set out in ...
(this being the general clause).
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SCHEDULES

NB:- It is recommended that all transitional provisions be
placed in a separate statutory instrument with the necessary
[imtati ons on anmendnents.
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