TRANSITIONAL EXECUTIVE COUNCIL BILL
BILL
To establish a Transitional Executive Council with a view to facilitate the preparation for
and transition to the implementation of a democratic order in South Africa; and to provide

for matters connected therewith

BE IT ENACTED by the State President and the Parliament of the Republic of South
Africa, as follows:

Definitions
1. In this Act, unless the context indicates otherwise -

"administration” means any department of state of any Government, or any provincia
administration or local government body;

"Central Economic Advisory Service' means.....
"Constitution” means the Constitution Act, 1993;
"Council" means the Transitional Executive Council established by section 2;
"election” means an election for any legidative body established by any law;
"Government” means -
€) the Government of the Republic of South Africa;
(b) the Governments of the self-governing territories; and
(c) the Government of the Republic of Trunks, Bophuthatswana, Venda or
Ciskel, as the case may be, if the provisons of this Act have been

incorporated into its law;

"Independent Broadcasting Authority” means the Independent Broadcasting Authority established
by the Independent Broadcasting Authority Act, 1993;

"Independent Electora Commission” means the Independent Electoral Commission established by
the Independent Electoral Commission Act, 1993;

"Independent Media Commission” means the Independent Media Commission established by the
Independent Media Commission Act, 1993;



Local Government Negotiating Forum" means the Local Government Negotiating Forum
established in March 1993;

"Multi-Party Negotiating Process’ means.....
"National Economic Forum™" means the National Economic Forum established on 29 October 1992;
"National Housing Forum" means the National Housing Forum established on 31 August 1992;

"National Peace Accord" means the National Peace Accord signed on 14 September 1991 at the
Carlton Centre, Johannesburg;

"National Peace Secretariat” means the National Peace Secretariat established by section 2 of the
Internal Peace Institutions Act, 1992 (Act No. 135 of 1992);

"participant” in relation to the Council, means any government, party or organization that is a
participant in the Council by virtue of section 4;

"policing agency” means any public police force in South Africa established or governed by or
under any law;

"Police Board" means the Police Board established in terms of Chapter 3 of the National Peace
Accord,

"political party” means any party or organization, whether on its own or as an alliance of parties or
organizations, which participates in or intends to participate in the elections in terms of the
Constitution;

NOTE: This definition will have to be reviewed with reference to the final definition of
"political party” in the Electoral Act, 1993.

"region” means aregion, aprovince or a self-governing territory as the case may be, and "regiona”
has a corresponding meaning;

"self-governing territory” means a self-governing territory as defined in section 38(1) of the Self-
Governing Territories Act, 1971 (Act No 21 of 1971);

"South Africa’-
@ means the Republic of South Africa;
(b) the self-governing territories; and

(c)  the Republic of Transkei, Bophuthatswana, Venda or Ciskel as the case may be, if
the provisions of this Act have been incorporated into its law;



"South African Reserve Bank" means the Bank referred to in the South African
Reserve Bank Act, 1989 (Act No. 90 of 1989);

"subcouncil” means a subcouncil established by or under this Act;
"Tax Advisory Committee" means..... ; and

"trangition period" means the period between the commencement of this Act and the elections
to be held in terms of the Constitution.

NOTE: The definition section will be finalised once the substantive content of the Bill has
been finalised.

TRANSITIONAL EXECUTIVE COUNCIL
Establishment of the Transitional Executive Council

2. There is hereby established a council to be known as the Transitional Executive Council,
which shall have the executive and other powers set out in this Act or in any other law.

Objects of Council

3. The objects of the Council shal be to promote, in conjunction with al existing legidative
and executive structures at all levels of government in South Africa, the preparation for and
trangition to a democratic order in South Africaby -

€) creating and promoting a climate for free political participation by endeavouring to:

0] eliminate any impediments to legitimate political activities;

(i) eliminate any form of intimidation which has a bearing on the said transition,

(i)  ensure that all political parties are free to canvass support from voters, to
organize and hold meetings and to have access to all voters for the purposes
thereof; and

(iv)  ensure that no Government or administration exercises any of its powers in
such away so as to advantage or prejudice any political party;

(b) creating and promoting conditions conducive to the holding of free and fair
elections;

(c) performing such functions as may be assigned to it by or under this Act or any other
law.

Constitution of Council



4. (1) Each Government, party or organization which -

€) is or was represented on the Negotiating Council of the Multi-Party
Negotiating Process at any time during that Process; and

(b) by notice in writing to the Negotiating Council:

0] commits itself to the objects of the Council;

(i) undertakes to be bound by and to implement the decisions of the
Council; and

(iii)  renounces violence as a means of achieving political objects,

shall be a participant in the Council and be entitled to be represented by one
member on the Council.

(2) A participant in the Council that wishes to be represented on the Council shall
within seven days after the commencement of this Act by notice in writing to the
State President nominate a member and an aternate member to the Council.

(©)) The State President shall within seven days after the receipt of such a notice by
notice in the Gazette appoint the persons so nominated as a member and alternate
member, respectively, of the Council, and either in a full-time or part-time capacity,
as may be determined by the Negotiating Council of the Multi-Party Negotiating
Process

(4) (& If the Council determines that any Government, political party or organization
which is not a participant in the Council but which has committed itself to the
objects of the Council and which has undertaken in writing to be bound by and to
implement the decisions of the Council, should be such a participant, the Council
shal notify the State President in writing, and the State President shall by
proclamation in die Gazette declare that Government, politica party or
organization to be a participant in the Council.

(b) Subsections (2) and (3) shall apply mutatis mutandis in respect of a participant
referred to in paragraph (a).

(5) If amember of the Council is for any reason unable to perform the duties of his or her
office, the alternate member concerned shall act in the place of that member, and for
that purpose that aternate member shall have all the powers and rights of the member
concerned.



(6) Any participant in the Council which fails or refuses to nhominate a member on the

Council or terminates or suspends its participation in the Council shall nevertheless
remain bound by the obligations it incurred by becoming such a participant.

Vacation of office, removal from office and filling of vacancies in Council

5. (1) If amember of the Council loses the confidence of the participant which nominated
that member, the Council, on being advised thereof in writing by the participant
concerned, shall inform the State President in writing, and the State President shall by
proclamation in the Gazette remove that person from office.

(2) If amember of the Council dies, resigns from office (which shal be in writing to the
State President) or is removed from office in terms of subsection (1), the participant
previously represented by that member shall be entitled to nominate another person as
a member of the Council, and in respect of such nomination section 4 shall apply
mutatis mutandis.

(3) Subsections (1) and (2) shall apply mutatis mutandis in respect of an aternate member.

Conditions of service, remuneration and allowances of members of Council and

Subcouncils

6. (1) The conditions of service, remuneration, allowances and other benefits of members of

(2)

(3)

(4)

the Council and the Subcouncils shall be determined by the State Presidents in
consultation with the Multi-Party Negotiating Process.

Those members of the Council who receive remuneration, allowances or other benefits
by virtue of their employment by or position in any government or public service and
who continue to receive such remuneration, allowances or other benefits while serving
on the Council or a subcouncil shall not receive any remuneration, alowance or other
benefits by virtue of subsection (1), except to the extent required to place those
members in the position in which they would have been were it not for such
employment or position.

The remuneration, allowances and conditions of service contemplated in this section
may differ according to whether a member is a full-time or part-time member of the
Council.

An aternate member shall be entitled to such allowances, if any, as may be determined
by the Council.

General powers of Council

7. Q)

The Council shall, in addition to the other powers conferred upon it by this Act or any
other law, for the purpose of achieving its objects, have the power to -



(2)

3)

(@

(b)

(©)

(d)

(€)

(f)

(9)

(h)

(i)
()

request and obtain, subject to this Act, al such information, including
records, as may be necessary for that purpose;

direct a subcouncil to enquire into and to advise the Council on any matter in
connection with the functions of the Council;

initiate or participate in negotiations relating to its functions and objects;
appoint staff to assist it or a subcouncil in the performance of its functions,
and in consultation with the State President to determine their conditions of

service, remuneration, allowances and other benefits;

request the secondment of skilled personnel from any public service to assist
the Council or a subcouncil in the performance of its functions;

make rules providing for the convening of and procedure at meetings of the
Council and Subcouncils;

appoint from among its members office-bearers either on a fixed or
rotationa basis,

appoint a person or body to investigate any matter relating to the Council's
functions and to report thereon;

open and administer its own financial accounts; and

take such legal steps as are necessary to give effect to this Act or any
decision taken under this Act.

NOTE: The question of any further general or specific powers will be re-
examined once the powers of the Subcouncils have been
completed and the Technical Committee can review the structure
as a whole.

The Council may delegate to a subcouncil any of its powers, but it shal not be
divested of a power so delegated.

The Council shall, in respect of a power delegated under subsection (2) or a
power referred to in sections 12 to 17, have the power to -

(@) beinformed of any relevant decision or recommendation of a subcouncil;
(b) review, amend or withdraw that decision or recommendation; and

(c) exercisethat power itself.



SUBCOUNCILS

Establishment of Subcouncils

8. D There are hereby established the following Subcouncils, which shall report to the
Council in such manner and at such times as may be determined by the Council -

(@)
(b)
(©)
(d)
(€)
(f)

@ @

(b)

a subcouncil on Regional and Local Government;

a subcouncil on Law and Order, Stability and Security;
a subcouncil on Defence;

a subcouncil on Finance;

a subcouncil on Foreign Affairs; and

a subcouncil on the Status of Women.

Additional subcouncils may be established at the request of the Council by
means of an amendment of this Act as contemplated in section 24, if the
establishment of such subcouncils is necessary for the Council to perform its
functions; and

If any dispute between the Council and the State President were to arise as
to the necessity of the establishing such subcouncils, section 21 shall apply
mutatis mutandis.

Constitution of Subcouncils

9. D The members of the Subcouncils shall be appointed by the Council, which shall
give notice in the Gazette of each such appointment.

2 Unless the Council, for good reasons, determines otherwise, the membership of a
subcouncil -

(@)
(b)

shall not exceed six; and
shall not be restricted to members of the Council.

(3) The Council shall as far as possible see to it that no Government, political party or
organization shall have more than one representative on a particular subcouncil.

(4) If amember of a subcouncil is for any reason unable to perform the duties of his or
her office, the Council may nominate in writing a substitute member to act in the place
of the member concerned, and for that purpose that substitute member shall have all
the powers and rights of the member concerned.

Vacation of office, removal from office and filling of vacancies in subcouncils



10. (D) If a member of a subcouncil loses the confidence of the Council, the Council shall
remove that member from office.

2 If a member of a subcouncil dies, resigns from office or is removed from office in
terms of subsection (1), the Council shall appoint another member to that subcouncil
and give notice of such appointment in the Gazette.

General powers of Subcouncils

11. (1) Unless determined otherwise by the Council, the Subcouncils, shall have the power
to-

@ request and obtain, subject to this Act, all such information including records
as may be necessary for the purpose of achieving its objects and performing
its functions;

(b) initiate or participate in negotiations relating to its functions and objects;

(c) appoint a person or body to investigate any matter relating the Council's
functions and to report thereon; and

(d) appoint from among its members office-bearers either on a fixed or
rotational basis.

2 @ A subcouncil may establish one or more subcommittees to assist it in the
performance of its functions; and

(b) A member of a subcommittee may be but need not be a member of the
Council or of the Subcouncil concerned.

Powers and duties in regard to regional and local government

12.  The Council shall, for the purposes of achieving its objects, have the following powersto be
exercised through its Subcouncil on Regional and Local Government:

€) To acquaint itself with and monitor developments, policy objectives and targets in
relation to regiona and local government for the period of the transition;

(b) in regard to regional and local government matters administered by any government
or regional or local government, to propose the amendment, repeal or enactment of
legidation, including subordinate legidation;

(c) to promote the objects of the Council generally, and in particular in regard to
regional and local government elections, and to educate the public on the electora
processes;



(d)

(€)

(f)

(9)

(h)

to liaise with al organizations and structures relevant to its functions, including the
Local Government Negotiating Forum, regional governments, the Electrification
Forum, the National Peace Secretariat, demarcation boards or commissions, the
Independent Electoral Commission and the National Housing Forum,

to be advised of and to make proposals regarding regional and local government
budgets, the powers, duties and functions and the restructuring and rationalisation of
regiona and local government administrations, transitional measures, interim local
government structures and the demarcation of boundaries, and shall consult with the
Local Government Negotiating Forum regarding such proposals,

to monitor, make recommendations and render assistance, where practical,
regarding the collapse of services and shortfall of financesin local government;

to request and obtain information regarding -

0] the disposa and intended disposal of provincial, regional and local
government assets; and
(i) intended loans by any local government.

to make recommendations to the appropriate institutions and authorities on:

0] legidative and executive measures, either existing or proposed, which may
effect traditional leaders powers during the transition;

(i) free and fair political participation in the areas of traditional leaders; and

(i)  matters of material concern to the communities of traditional leaders.

Powers and duties in regard to law and order, stability and security

13.

(1)

The Council shall, for the purposes of achieving its objects, have he following
powers and duties to be exercised through its Subcouncil on Law and Order,
Stability and Security -

@ To establish a national inspectorate comprised of policemen and
policewomen and such other persons as the Subcouncil may appoint, which
inspectorate shall be tasked with investigating and monitoring all policing
agencies and liaising with inspectorates of all relevant policing agencies to
ensure the promotion of the objects of the Council;

(b) to investigate, or order the investigation by the national inspectorate of, any
matter which relates to the Council's objects, and for the purposes hereof the
Subcouncil and the national inspectorate shall have the authority to interview
such persons as they may consider necessary, have access to al such



(©)

(d)

(€)

(f)

(9)

(h)

(i)

()

(k)

(1)

documents and to police facilities as may be necessary for purposes of the
investigation;

to establish, in consultation with the appropriate Ministers responsible for
the various policing agencies, a national independent complaints mechanism
under the control of a civilian, which shall be tasked with the receipt and
investigation of complaints lodged by members of the public concerning
alleged police misconduct;

to request and obtain any information or crime intelligence reports compiled
by any policing agency;

to establish a committee comprised of loca experts or of loca and
international experts, to evaluate or monitor any police action, conduct or
reform which relates to the objects of the Council;

to cal for a report on and evaluate the impact of any steps taken by any
policing agency to prevent political violence, including such steps as any
policing agency is required to take in terms of the National Peace Accord
and relevant legidation;

to recommend steps to improve the effectiveness of and community co-
operation with policing agencies, and to recommend to the Council the
adoption of measures to be taken by the participants in the Council in this
regard,

to receive al recommendations of the Police Board, and to request the
Police Board to conduct inquiries and to make recommendations with
respect to any policing policy;

to make recommendations regarding effective and co-ordinated control of
policing agencies,

to require minutes of and attend any relevant meetings of any policing
agency,

to formulate a statement of values and objects for the promotion of law,
order, peace, stability and security for policing agencies and paramilitary
organisations, and to introduce or amend a code of conduct which may be
made binding on any policing agency, al participants in the Council and,
with the consent of any signatory of the National Peace Accord not
participating in the Council, on that signatory as well;

to require the investigation of any activity or action by a member of a
policing agency which is alleged to have or to have had the effect of



(2)

3)

(4)

undermining the objects of the Council and, in consultation with the
appropriate Minister, where necessary, require the suspension, with full pay,
of such member pending the outcome of the investigation,

(m)  to liaise with the Independent Electora Commission and the National Peace
Secretariat concerning matters relevant to the objects of the Council; and

(n) to receive all proposed regulations and directives governing the activities of
the National Peace-keeping Force and to make recommendations in regard
thereto.

@ A Minister who has the authority to declare a state of emergency or an
unrest area and to promulgate emergency regulations, shall, subject to
paragraph (b), do so in consultation with the Subcouncil on Law and Order,
Stability and Security;

(b) Where the circumstances are urgent and pressing and the Minister is unable
to such declaration which shal remain in force unless the Subcouncil
declines to give its approval thereto;

(©) If the Minister and the Subcouncil or, as the case may be, the Council are
unable to reach agreement as to the desirability or otherwise of a declaration
referred to in paragraph (a) or (b), either party may require a committee,
composed from the civilian membership of the Police Board, to determine
the matter, which determination shall be given within three days of the
referral and which shall be fina and binding and be given effect to; and

(d) The committee referred to in paragraph (c) shall be comprised of the
Chairperson and Vice-Chairperson of the Police Board and one other
member elected by the members of the Board.

To the extent that it may impact upon the objects of the Council, a decision to enter
into an agreement of the nature contemplated in section 34G of the Police Act, 1958
(Act No 7 of 19581 shall be taken by the responsible Minister in consultation with
the Subcouncil.

A Minister, exercising the powers in terms of section 3 of the Police Act, 1958 or
the appropriate functionary exercising corresponding powers provided for in
corresponding legidation of the Republic of Transkel, Bophuthatswana, Venda or
Ciskel or any self-governing territory, in relation to an officer of the rank of
brigadier or above, shal act in consultation with this Subcouncil, which may
propose such action itself: Provided that if no agreement is reached between the
Minister and the Subcouncil or the Council, as the case may be, either party may
refer the matter to the committee referred to in subsection (2)(c) for determination,



(5)

(6)

which determination shall be given within 7 days of the referral and shall be final and
binding and be given effect to.

To the extent that it may impact upon the objects of the Council, a Minister
exercising the powers in terms of section 33 of the Police Act, 1958 or the
appropriate functionary exercising corresponding powers provided for in
corresponding legidation of the Republic of Transkel, Bophuthatswana, Venda or
Ciskel or any self-governing territory, to issue, amend or repeal regulations
governing relevant aspects of police conduct functioning, structures and
restructuring in the course of public order policing, shall act in consultation with the
Subcouncil, which may propose such action itself: Provided that if no agreement is
reached between the Minister and the Subcouncil or the Council, as the case may be,
either party may refer the matter to the committee referred to in subsection (2)(c)
for determination, which determination shall be given within 7 days of the referral
and which shall be final and binding and be given effect to.

@ The various policing agencies shall second officers of the rank of Brigadier
or above to the Subcouncil to assist it in drafting rules governing the
conduct of members of the said agencies and the co-ordinated control of
such agencies in so far as that conduct or the functions of those agencies
have a bearing on the objects of the Council;

(b) The said rules shall be formulated within one month after the establishment
of the Subcouncil and shall be promulgated by he Council in the Gazette;

(c) The rules may provide that a contravention thereof or a failure to comply
shall be an offence; and

(d) The officers referred to in paragraph (&) may be summonsed at any time to
assist the Subcouncil in the performance of its functions.

Powers and duties in regard to defence

14.  The Council shall, for the purposes of achieving its objects, have the following powers to be
exercised through its Subcouncil on Defence:

(1)

@ To be kept informed by each defence force and armed force of any
participant (excluding policing agencies), hereinafter referred to as "military
forces', regarding the activities of such military forces, including, but not
restricted to, the planning, preparation and execution of any action by such
military forces likely to have an adverse impact on the Council's objects;

(b) to be kept informed by any Government or administration of any proposed
legidation (including subordinate legidation) and internal directives or
regulations regarding the conduct and deployment of any military force;



(2)

(©)

(d)

(€)

(f)

(9)
(h)

(i)
()

(k)

to investigate through an independent body, or to require the investigation
into the conduct of any member or unit of a military force which may be in
breach of any applicable code of conduct or disciplinary code or is intended
to or likely to adversely affect the objects of the Council;

to recommend appropriate disciplinary or criminal proceedings and order, in
consultation with the commander of the military force concerned, the
confinement or suspension, on full pay, of any member or members of the
military force concerned pending such proceedings, or recommend
appropriate measures in regard to any unit or department of such military
force;

to formulate and monitor the application and implementation of a code of
conduct which shall be made binding on al members of al military forces,

to undertake or to commission research into any relevant matter including,
but not limited to, the parliamentary control, composition, manpower policy
(including conscription), organization and executive command of a future
South African Defence Force; the policy towards unofficial military and
paramilitary organizations; and, the future of the arms and related industries;

to oversee any planning, preparation and training of afuture defence force;

to liaise with the media and with the various military forces so as to keep
both military forces and the public informed of developments regarding
defence-related matters;

to monitor media reporting on defence-related matters,

to establish a co-ordinating council comprised of the commanders or such
other persons appointed by the commanders of each military force which will
be tasked with liaising with the structures of all military forces to ensure the
promotion of the aobjects of the Council and to make recommendations to
the Subcouncil concerning any military matters relating to its powers and
duties; and

to budget for and receive resources for the daily maintenance and
administration of al non-governmental military forces which are governed by
and accept the supervision of the Council in terms of this Act and which are
recognised non-governmenta military forcesin terms of this Act.

A defence force may be deployed, with the approval of the appropriate Minister or
Commander, in crime prevention and peacekeeping operations, but any such



3)

(4)

()

(6)

(7)

(8)

deployment shall, subject to subsection (3), be required to be in accordance with the
regulations and procedures established by the Subcouncil in terms of subsection (3).

The Subcouncil shall, in consultation with the Minister of Defence, prescribe
regulations governing the deployment and command of any military force in crime-
prevention or peacekeeping operation, save that until such requirements and
procedures have been duly promulgated in terms of this Act, a defence force may be
deployed or continued to be deployed in terms of the existing requirements and
procedures governing such intervention or deployment.

The Subcouncil shall review the deployment of any unit of a defence force in terms
of such existing requirements and procedures within one month of the establishment
of the Subcouncil.

The Subcouncil shall review, in consultation with the Minister of Defence, existing
requirements and procedures for the deployment of defence forces in crime-
prevention or peacekeeping operations within one month of the establishment of the
Subcouncil.

In the event of the Subcouncil and the Minister of Defence being unable to agree on
the regulations governing the deployment of military forces in crime prevention and
peacekeeping operations, the appropriate provisions of section 21 shall apply
mutatis mutandis.

The regulations referred to in subsection (6) shall recognise that the day to day
management of any military force remains the responsibility of the command
structure of such military force, including routine transfers, training, promotion, and,
in regard to the South African Defence Force, such day to day management shall
include any routine defensive functions relating to the protection of the integrity of
the borders of South Africa, save that the Subcouncil may impose limitations on
such routine functions which are likely to interfere with the caution of a climate for
free and fair elections.

NOTE: This subsection assumes re-incorporation of the TBVC states and
will have to be re-drafted in light of future developments in this
regard.

The Subcouncil shall establish monitoring mechanisms to ensure that its directives
are complied with and that the activities of any military force have no negative
impact on the creation of the conditions for free and fair elections, and may further
establish any mechanism to ensure appropriate interaction between itself, the various
military forces, the Nationa Peacekeeping Force ("NPF"), policing agencies and any
other relevant agency at national, regional or local level.



(12)

(9)

(10)

(11)

A Minister exercising powers in terms of the Defence Act, 1957 (Act No. 44 of
1957), or the appropriate functionary exercising corresponding powers provided for
in the corresponding legidation of the Republics of Transkei, Bophuthatswana,
Venda or Ciskei to issue, amend or repeal regulations governing aspects of defence
force conduct, functioning, structures and deployment, relevant to the Council's
objects or any Commander of an armed force issuing directives in regard to the
above matters, shall act in consultation with the Subcouncil, which may propose
such regulations or amendments or repeal of regulations itself: Provided that if no
agreement is reached between such Minister or functionary and the Subcouncil, the
appropriate provisions of section 21 will apply mutatis mutandis.

Without derogating from the rights of any participant in the Council or any
administration under section 19, the Commander of any military force shall ensure
that any decision of the Subcouncil regarding the deployment or conduct of any
military force is made known and binding upon the members of such military force
including, where appropriate, promulgation thereof in terms of the relevant standing
orders and disciplinary code.

The Subcouncil shall have the necessary responsibility to ensure the safekeeping, the
audit and effective supervision of the arms and, the identification of the personnel of
any military forces.

NOTE: The question relating to the State President's power to issue a
declaration of martial law will be considered in the context of the
whole question of the Council's possible powers in respect of the
State President's prerogative and statutory powers.

12 (& In this section a "non-governmenta military force" shall mean Umkhonto we

Sizwe, Azanian Peoples Liberation Army and any other force that the
Subcouncil may from time to time determine.

(b) In the application of this section no person shall be considered a member of a
force referred to in paragraph (@) unless that person was a trained member of
the force falling under its discipline and command at the commencement of
this Act.

The Subcouncil (on Defence) shall budget for and be allocated the necessary resources to
establish and maintain the NPF which force shall be comprised of elements of all military
forces and policing agencies which fall under the authority and control of the participantsin
the Council which wish to contribute to such force.

NOTE:

The Technical Committee is not in a position to make a firm
recommendation regarding which Subcouncil should be responsible for the
NPF, but proposes that the terms of reference should be as set out
hereinafter.



(13)

(14)

(15)

(16)

The Subcouncil shall for these purposes establish a NPF Command Centre comprised of
representatives of al the military forces and policing agencies which participate in the NPF.

The Subcoun