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CONSTITUTION OF KENYA REVIEW COMMISSION
PLENARY MEETING HELD ON AUGUST 31, 2002 AT LEISURE LODGE,
MOMBASA

Present
1 Prof. Yash Pd Gha - Chairman
Com. AbidaAli - Vice Chairperson
Prof. Okoth-Ogendo - Commissioner
Dr. Domiziano Ratanya.
Mr. lbrahim Lethome. ¢
Dr. Mohammed Swazuri. “
Bishop Bernard Njoroge. ¢
Dr. Abdirizak Nunow “
Dr. Githu Muiga “
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10. Dr. Mosonik arap Korir.
11. Mr. Mutakha Kangu. “
12. Ms. Nancy Baraza
13. Prof. Wanjiku Kabira “
14. Mr. Zein Abubakar Zein. “
15. Mr. Isaac Lenaola “
16. Mr. lsaack Hassan.

17. Mr. RiungaRaiji “

Drafts Team

Mr. George Nagota
Prof. Crabbe

Verbatim Recorder - Helen Kanyora

Mesting was caled to order a 8.30 am.

Com. Hassan: -- | think we should continue because we have been given a mandate by Kenyans to do our job and we went
ahead with the work. The Review Act says tha the Commissioners are immune from Civil and Crimind ligaility while they are
inthe course of tharr work and whilst they are proceeding to and returning from Commisson. So | was wondering whether we
could ill go ahead and technically speaking be in contempt of court and gill waive our immunity under the Act.

Com. Lethome: If | could add my voice to what my colleagues have said. | think the Court Order isjus thetip of the iceberg.

There is more palitics to it than what isin the court order and the whole idea boils down to one thing, that there is a deliberate
attempt to delay usin our work for obvious palitica reasons. So my approach would be that we waste no time, we try to make
the best use of the time that we have a hand and cover as much ground as possible while we are waiting for the service of the
injunction and maybe other consequences. But we should try as much as possible and make use of the time that we have a
hand, do as much work as possible, cover as much ground as possible. Thank you.

Com. Prof. Okoth-Ogendo:  Mr. Chairman, | am in doubt that we are not deding with a legd judicid process. We are
deding with a paliticd process and a politica stratagem, desgned to demondtrate that this Commisson cannot deliver, cannot
publish a report in the course of September and once that is clear, the political process out there whoever has that interest can
judtify other action on grounds thet it is now absolutdly clear, that the Commisson cannot finished.

Therefore whereas | understand the legd argument that we may have to ded with, I am clear in my own mind that a judiciary
that is prepared to be used for this kind of political purpose does not the respect that it is looking for and | am certain in my
own mind that a this point in time, this Commisson mugt work as expeditioudy as indeed the Act says we should. We now
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mugt be on fird track, firg forward what we are doing and finish up the work within the time that we have st for it. If we can
do it earlier, so much the better and | think one of the things that we were discussng down there is that we must use this
weekend very very economicaly, very wisdy, pass on our drafts even before we discuss that in plenary to the drafts people. If
there are any changes as a result of plenary discussions, those ones can be attended to but we redly — dearly now, the process
of report writing and drafting must move smultaneoudy and very quickly.

| want to put this on record Mr. Chairman. That if it comes to defying the Court Order, | am prepared to do so in pursuit of this

exercise

Com. Kangu: Mr. Charman, | would like to add aso that the problem at hand is a paliticad problem. Maybe we have not
handled it properly right from the beginning or it has dipped out of our hands but even so, we 4ill have to find a way to ded
with that political problem. As Okoth-Ogendo has said, it is clear that certain politica quarters apparently do not want this
process to go to the end and we mugt drategize very well to see how to ded withit.

| agree we mugt work very fadt, we have not recelved the court order yet, but even if we received, | would like to take the
position based on the argument we had yesterday which my colleague called ideologue that infact the theory of the Act is that it
isthe people of Kenya writing the Condtitution not the Commisson and that if the suit in court is againg the Commisson then
there is non-jointer and they should sue the people. Thet they cannot do in that ideologicd approach and we just go on. Being
apoliticd problem, it isimportant that we go on, but it is also important that we set in motion some palitical machinery, or some
mechinery to handle the politics We mugt oursalves dso be able to use our ahility to see how to maneuver around those
politics and make sure that we get the right political quarters on our side to see whether they can help usto cam down this So
we must move on that politica plane.

Com. Dr. Githu Muigai: Mr. Chairman, | want to associate mysdf with those who have stated that this reason to maneuver
cannot be anything but mischievous to the extreme. It has no legd basis, cannot have been issued by any court that can serioudy
be considered to have taken into account the law and the precedent. If we were ever wrong in our thoughts on the judiciary,
this indicates that something very drastic needs to be done there. Having said that, we must now movein a pratica focd.

My firgt suggedion is this, as a matter of law, we become aware of the order once it is served upon us. Indeed, as we speak
here, we are not aware about its contents and that iswhy as Abida has suggested, we don’t know whether it says don’t discuss
the judiciary or don’t discuss the Chief Judtice of don’t discuss another sacred cow, we don’t know. So we have to wait and be

serve with the ordersin a proper way.

In the meantime, we have accepted a public duty, we have received payment from public coughers to do a public job, we must
continue until the 11t and 12* hour. In my judgment therefore, today, tomorrow, Monday, until such atime as we are served
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with an order that is clear, that is precise as to what we ought to do and what we ought not to do, we mugt continue. Thet is the

second/

Thirdly, I think we ought to — as soon as we are in a position to do so, we ought to receive a legd opinion because as John
Kangu has mentioned, we are a Commission that enjoys immunity. | remember the same judiciary afew years ago issued an
injunction againg Parliament discussing a motion or enacting some law which parliament treated with the very contempt thet it
deserved and the matter went to deep. We must seek a legd opinion, do our immunities under the Act dlows us as my
judgment tells me we should treat thiskind of orders with the contempt that they deserve.

Fndly Mr. Chairman, | want to associate mysdf with Okoth-Ogendo’ s suggestion. That whatever we will do eventudly, for the
next 48 to 72 hours, we mug accelerate the pace of our work and move on. That is what the Kenyan people expect, that is
whet every sdll-respecting professiona would expect of himsdf and let this problem clear out in the court of public opinion and
the public will tdl who isright and who iswrong.

Com. Zein: Thank you Chair, the record will show that speaking for mysdf, | have not dways been on the legd sde of things
When we were Commissioners in the People’s Commisson of Kenya, we did not have an Act which protected us neither did
we drive GK cars. Infact wherever we went, we were hounded and approached as enemies of the State.  The question is right
and wrong. Smple as that. Each one of uswill have to make a decison what is right and what is wrong. What | would suggest
Chair isthat one of the things we should not do and | think this very important. One of the things we should not do, we should
not dlow an action like this. Because when an action like this is taken, it should assume that it has taken time to develop and
people have given serious thought to whet they want to achieve.

One of the things they are hoping to do is to unsgttle us and unsettle us so that we rush our judgment and we take certain
decisons which later on we will not ether be proud of, or we will look back and say we wish we would have taken alittle more
time to think about. | know it is a gut feding now to say, take many shortcuts. Let us take so many shot cuts that we can have
even a document by Wednesday. | know in my heart the same way | know that this Order iswrong, taking shortcuts is wrong.
| will resigt this, in my opinion, immord order, the same way | will resst attempts to make us take short cuts which will not in
the end give our people the document that they deserve.

| think we need to be resolved about this. Obvioudy we need to be much more focused, we need to increase the pace of our
work, but increasing the pace of our work does not mean for instance, thet we can say “take dl the documents to the drafts
people even before plenary has had a chance to look at it”. | think we can expatiate the work in many other areas but | beg us
to think through some of the things we are proposing.

Now let me go to specific suggetions in terms of how were need to go on from here. One of the things we need to dtart
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thinking serioudy. Some of us were worried before coming here, that we will have to worry about our security and we will need
to think serioudy about security issues because some of us came from an orientation where that was paramount. You have to

urvivein order to continue with the work.

Secondly, we need to have people drategizing. We have to meet to have a andl drategic team. Which will then process 4l
ideas that are coming from us, some of them are emotiona, some of them passionate, some of them are been given at the heat
of the moment but we should have a smdl team looking at these things and following through each action, what are the possible
consequences for each action we are taking. So we mugt be very deliberate about this.

Thirdly, we must start building a sense of unity. WWhen we face external obstacles, we should poll in together interndly. So we
mug start forgetting our little squabbles, they are not worth it. If we have little differences we forget them now and focus on the
big picture. Also, it is absolutely important to walk together and this | cannot over emphasize. We mugt walk together. If we
do not wak together, some people will start faling off and one thing we should never do, we should not close the door for
those who fed for whatever reason, that they cannot be party to walking together. If somebody wants to quietly wak away,
we should not cal them names, we should not impute improper motives, we should leave that door open and | think experience
has taught some of us that normaly when the going starts getting tough, in this case it is not the Commissoners who will be the
fird target, it will be for the weak ones, who they consider weak drategicaly so they might start going for our members of gaff.
So we need to start preparing people mentaly for the long haul. It is easy to say; “let us do this’ but we need to start preparing
ourselves mentaly. Some of us have learnt that preparation is good. Preparation means aso trying to figure out, who the enemy
isand what their plans are and hdf of our battle will be won

Ladly Chair, | think that it is absolutely important now, to have the Commission continue with its work, some of us do not want
to talk too much about these things, but what isright is right and we have faced guns before, we’ ve faced rungus before, we've
faced machineries which are sometimes impossible to imagine but if people are united with a common purpose and | believe that
we are doing isright and just and | do not think the oath of office we have taken minds us to do anything else and particularly
when we went around this country and people kept on tdling u; “How will we be sure that you will do what is just by us?
You are asking us to come and you our views, to trust you, how can you guarantee that we can trust you?' So in order

not to become disrusiful like many other processes, we mug stick in for the long haul. Thank you chair.

Com. Dr. Nunow: Thank you Chair. | think | would like to start by saying that sSnce we have not been served with the order
yet. Certainly the specifics on how to proceed are probably not as yet what we should be discussing, but the generdities of how
to ensure that we can continue carrying our mandate as we await the detailed specifics of the Order. Chair, | think there are two
things that we have to learn from this kind of reactions to the Commissons work. One, the need for waking together, that we
should never have internal secrecies and lack of information and more information with some Commissoners and not others, so

that we have a joined postion dways. We would not be in this kind of scenario if we had done that. But that is now, | think
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something thet is dready in the record, that the Commisson made a decison regarding this draft which happens to be the
subject of thisinjunction, that indeed it is not a Commisson document and that can be reflected by the minutes

The second mgor fundamenta problem isin my opinion the perception of Kenyans. We have had enormous lack of trust and
suspicion as we conducted the hearings and particular in Western Province when aready there was probably an indication of a
draft in the pipeine or something like that. | remember in Amagoro, Honourable Ekirapa taking about 1 %2 hours lecturing and
that amost coming to very dosdy to tdling the people not to give their views. Your views are been taken for public relaions
exercise, you may aswdl disperse! It took Commissioner Kangu and mysdf another hour to explain and get the confidence of
the people. Thisin my opinion isa critica point. What exactly is the intention of those behind this kind of injunction?

My own feding, indincts tdl me that there can be no other thing other than of course generdly to disrupt the process and delay
it but not only that, but do it within the mechanisms of the people and messing with the perception of the people is the most
fundamentd blow that this process can withstand. It cannot because we are going to prepare a draft after which the debate and
dl that will follow and a conference is supposed to be convened. My indinct tells me that some of these injunctions and
credibility questions are been raised to prepare the public for boycotting the process. We cannot underestimate that because if
people are convinced that infact this draft existed even as your views were been collected in the fidd, then this people will not
have any reason for participating in a conference that is supposed to be discussng what is supposed to be ther views but in
ther own mind not their views. While our conscious are clear tha we are deding with Kenyans views and whatever
recommendations we give will be based on Kenyans views the perception is a critica thing that takes time to change and we
need to dtrategize as Commission Zein said again and ensure that we take care of that perception issue so that we do not have
loss of faith by the Kenyans,

The conscience and our credibility interndly is a different issue dl together. We know we are perfectly doing the right job but
how do we convince the man out there, in Somdia border? In Busa? At Uganda border? In Marsabit in the midde of
nowhere and in the remote areas of Lamu that indeed thisis the case and that what they see out there in the press and eectronic
media that have wide dissemination is of some individuds who are sdfish and who have other madters to serve. We
need to address that and if we do not do that, we might doing an exercise in futility.

We need to expedite the exercise while addressing the perception issue and repanting the face and confidence of Kenyans.
Thisis one process, if ever there was one, in which Kenyans paint the entire hope and aspirations for redemption and we will
have done them enormous damage if we do not address the perception issue and then give assurance that we are working on
thelr order and no amount of anything to the contrary in the fidd of your media communication will change that. Thank you
char.

Com. Prof. Wanjiku Kabira: Thank you very much Chair. Firgt of dl, | want to associate mysdf with the statements from
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Zein and suggest thet | agree with others that | think we need to move firg on this process and begin as soon as possible. | dso
wanted to say thet thislooks like a detailed - | asked whether we can be served with the Court Order over the weekend and |
was told no, it can only be done on Monday. Nyegenye tdls meit can be done today.

For the purposes of preparation, | think it is important to know that we can get it any timeif that is the correct podtion o |
thought that maybe it is good for us to confirm which ever way. | dso want to agree with Zein that it is very important that we
continue encouraging our daff because some of them are quite young people so the palitica anxiety will lay much more heavily
on them maybe than many of us. | dso agan want to agree that we need a amdl team to actudly be preparing politicd
drategies. How do we move from here and what are the various options and if these options happen, how do we proceed as

probably many of us continue working on the draft itsdlf.

Prof. Yash Pal Ghai: Bishop and then | would like to round up.

Com Bishop B. Kariuki: Mr. Chairman, | was just coming from where | am gstaying and | happen to meet with many people
who had read the paper and listened to the news and one thing they told me is go and tdl Commissoners not to be destructed
we understand what is hgppening. Some of these people | do not know them but the perception with the people is not going to
be that bad. Infact, let me say this, thisis the best that would have happened to us because in a way we have been accused of
been so much pro-established and the very fact that we are now been fought in and out shows that now we are crediblel So
we should not redly look at it as very bad.

The second thing, | am taking about what you and me have spent within this process for the last two years. We have earned

from the people’s coughers so it is important for us to finish because we do not want to go in the historicd books as people

who spent so much and did not do anything for this country. That | want to agree with Zein, firgt he has said we must be united.
Secondly he said we must have a war committee whose duty is to advice us so tha we can reman united and focused.

The draft Condtitution — sometimes people who know where they are heading to, in certain ways they are helped to get to ther
end by - for ingance, this so called draft which we regjected in the committee has become a tool for someone to destroy the
process and to destroy the future of the people of Kenya. Zein said, those who want to pull out as Commissioners, we should
not cal them names because we are not the judges. Judgment will come later on when everything is finished and now people
will look at thingsin perspective. So we should not hate anybody, we should not talk about anybody doing what or what, what
we should do Mr. Chairman and remember thisis coming — we were going to meet the Head of State and he said he was not
going to meet us. O.K?

The second issue is, we are here very busy writing the Congtitution, somebody goes to court. They are not the fird, people get
moved to go to court because | have a higtory of that, not for good, - so let us not be worried Mr. Chairman. As Zein said, let
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uswork hard, let the process go through us so that nobody accuses us that we are working hard without redly going into the
details. Let us come out with our document but | dso do fed that when we get the order, | don’t know whether it will be
subjective to give out our minutes and say “we do not have a document and these are the minutes of our last megting and there
is no document that has been written by the Commisson” but aso please, let us not isolate the Chairman. Because in our
Scriptures we read you grike the shepherd and what happens to the sheep? They will be scattered.

We may have our own weaknesses, but let us not go to the past, let ustry to look at the future so that we can hold together for
this nation rests on us and we are going to have so much support.

| want to conclude by saying this. | agree with Nunow that we mugt address the people of Kenya but deception has no logic.
It cannot continue unto the end. It will go somewhere and it will be lost. We have the truth. We are determine to come with a
Condtitution reflecting the people of Kenya. thet is the truth. The truth has never been won. It is only when we oursalves do not
dick to the truth that we are going to look a the views, we are going to work a the document ourselves and truth never will
find its way, S0 let us not be worried. Let us continue working and we hope that the powers from above will aso be with us.

Com. Nancy Baraza: Thank you Mr. Chairman. | happen to be the only one who was blissful at night. | did not know of this
Order but | think this is something which has been planned over some time. It has been going on through the minds of the
powers that be even before this purported draft order. | did meet with a judge twice, who actudly cdled me names. She
abused us, she said “you foold You don’t know what you are doing!” she cdled me dl manner of names and twice, not just
once and she told me you cannot do away with awhole arm of government and she jugt told me you will see what will happen
and we have just been meeting as judges and we are going to court. | though it was ajoke!  But the fury with which she cdled
usnames | could not believe, but she said exactly this.

Now, this report is just been used to create a basis for crippling this process. | don't think it is the report. They are some
people who do not want changes in this country and the judiciary is one of them and it is the best wegpon that anybody ese
would want to use because as she cdled me names she said that they had dl met and said they would go to court. So you can
imagine which judge will we go to and convince that we are upto some good? | don’t know but that is such a good weapon.

Now, this report | believe — | don’t know, whoever sourced it from the secretariat. | have good reason to bdieve that one
Commissoner or Commissioners took it directly to the newspapers, to the media houses, that was a Commissoner in cohort
with others. They took it to some senior government fellow who took it to State House and  the abuse of that judge was like it
isnow amétter of the entire government and they are going to be a tool. So | concur with my colleagues here that we have to
find a way of dicking together and to be wary of enemies within because this thing is been done from here and even as we
discuss things, things are relayed to Nairobi by two Commissioners who would only want to appear here when it is convenient
for them. | know if for a fact Mr. Chairman, | am not lying. That we have to gtick together. — I will not do that and | bdieve
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God ismy witness an | believe God dedls with evil and they will be dedlt with, but we have to dick together. —yes | think it is
anisue. | know thisisahbig plot by the government and we have to stick together. 1 don’t know how, but this is a bigger plot
than we think and what a better weapon than the judiciary.

Com. Raiji: Thank you Chair. | associate with the sentiments of those colleagues who have spoken particularly what Dr.
Nunow said. | think the process has had its enemies right from the time of its birth. Part of our part one report traces the history.

Attempits to sabotage the process has been continuous and persstent even after we surmount to the present obstacles, there
will be further obstacles and | think as Commissioners we will have to continue to make choices. Do we fathfully reflect the
wishes of Kenyans who have paid us enormous amounts of money and sustained us and supported us since its inception upto
this time or don’t we? So even as we proceed, | think thet it is necessary that Commissoners have to make a decison
individudly and collectively on where they stand.

| do not want to lay blame on anybody, people have made their own choices and will continue to make their choices, each
choice has its own consequences and repercussions but | think my view is that let this not distract us from the reason why we
came to Mombasa. We have not seen the order, we do not know what it says, we don’t even know whether it affects us or
whether it does not, that has not come. We proceed with work but taking into account that the enemies of the process have
now seemed to have moved to a higher gear, | think it would be in our interest to expedite to move very fast with the process
but ensuring that we mover fathfully and we are implementing the wishes of Kenyans.

| have no fear mysdf that intimately, the process will be completed and if they will be casudties on the way, | think we leave
such things to God.

Prof. Yash Pal Ghai: Thank you. It seems to me that there is a generd and very strong support for continuing with the work
even when the notice is served, individuds may have to choose which way they want to proceed. Some have sad they will
continue regardless, others will need to consider the implications for themsealves but we agree that we will proceed with due
speed on our work and | would suggest that we take today the paper from committee 1V, which has been digtributed and if
there are other drafts which are ready we could discuss them after digribution later in the day. | believe that we do need to set
up a little committee to man our strategy, if it becomes necessary to explain to the people | think we should do that through
some statement. | think we need to be very united and we know who are the enemies are within but | think we should not let
them digtract us, but | think we should continue with our work because we are convinced that thet is the right thing to do.

| ds0 havein this morning come across lots of people in this hotd who have dl come to me and said how much they support
the Commission. How anxious they are that we should continue with our work as speedily as we can and they expect us to give
them a Condtitution in the next few days. So | think we do have a very Sgnificant public report for carrying on with the work.
So | would like to suggest that we set up this committee which can gather some more information, some more opinion and
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condantly keep under review the Stuation and to advice us what action that might be necessary.

Secondly, | would suggest that we meet today maybe after a very short break and Nancy can introduce the paper on Human
Rights and then the recommendations which | believe have been pulled together separately and we continue with that paper until
we have made our decisons on the recommendations there. Then we shdl review whether there is posshility of taking up
another report which might be ready by the end of the weekend. So if that is so, then | think we need firg to see who would
serve on this smal committee that many of you have recommended. | don’t know if you have any suggestions?

Com. Prof. Wanjiku Kabira: | would like to propose Zein to be in that committee.

(Débate on the floor)

Prof. Yash Pal Ghai: Yes, then Bishop, Prof. Okoth-Ogendo, - -

Com. Hassan: (Interjection) | don’t think thisis —we are not forming a Thematic Task Force here, we are forming a much
more important group and | think we should think through the people we want to put up in that committee. While | support the
issue of going on with our work, | mus take heed what Zein has said. We should not be seen to be subverting the process again
S0 that we end up fdling into the hands of those who have gone to the courts in the fird place. So Mr. Charman | think while
we need to work very hard and expedite the process, we should not be seen to be cutting corners and | would be very worried
if that was to happen.

The kind of committee we would want to set up is one that would to look at the bigger picture. Although we want to stand
together united and we want to fight and be independent. We dl know that you cannot fight the government, a the end of the
day you are going to loose. Others have discovered that aready.

| think we should — maybe what we need to do, | have heard it from our colleague from South African this morning teling us
that we need some sort of mediation. Some sort of mediate between the Commission and those that we think are unhappy with
the way things have gone.

Com. Dr. Githu Muigai: (interjection) Point of order. Hassan is taking about Terms of Reference of the group and we
arein the group itsdf.

Com. Hassan: Yes, but before | come to the group - the people | want to propose to the group. | wanted to set out the
context in which we want to gppoint those members. People who we think can hep in trying to bridge that gap. Perhaps the
breakdown in communication or the lack of communication between certain sectors of the government and the Commisson or
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the suspicion that has been created. So, when we are forming this committee | think we will need that kind of a group and we
may even want to incdude some one for example like the Attorney General who is dso a Commissoner of this Commisson.
Although heis not here now, | think he would serve a very useful purpose in that kind of a committee and we could even think
of people who we think have been involved in the Review process. They are not necessarily Commissioners but perhaps people
we think could be very useful dso. | want us to look at the bigger picture and like | said we are not forming a thematic task
force so Mr. Chairman | was going to propose that you and the Chair of the Research and Drafting Committee, St together and
think through and perhaps propose to us people whom you think we should approve so that they can be approached and
perhaps they can start doing some work for us.

Coming to the law suit pending, | think while we want to go ahead with our work and do what we are doing, | have read the
report, | want to imagine that it is a Judicid Review Proceeding which was filed and that perhaps there is an Order of Leave
was granted and that Leave has been granted to that is probably what happened and it is wrong but that is whet | think
happened and it is dso very unusud that that could have happened. | think as a Commisson, once we are served with Order,
mugt move with speed. While we are going ahead with our work, my view is that we should fight from al fronts. We should not
limit our options. Even as we do our work and we go on with our meetings, we should also gppoint a lawyer, preferable the

same one who presented the Commisson at theinitid law suit by the judges, who can then go ahead and try to even ...

Prof. Yash Pal Ghai: .... Sorry, what are you proposing? You are proposing that we leave the committee till Monday.

Com. Zen: Yes gr. Both the Committee maiter and this process ,discussing of the paper by the Thematic Group led by
Commissoner Nancy Baraza. It might complicate thingsin a way, which we do not want. It might be misread in a way which |
don’t think we want & thistime to have that kind of mis-interpretation Prof.

Com. Kangu: Mr. Charman, | have one issue which | would like to share with the members so that when we move on we
move on clear in our minds that we are not again fdling into traps of others. While | was having lunch, | received a cdl from
Hassan who said he was dready in town and aso another cal from Commissoner Mosonik who aso said he was town and
both of them were of the view that this megting we want to hold this afternoon has not been properly convened in terms of the
rules we based yesterday. Ther reasoning is that the programme was that today we have Thematic Task Force meetings but
because of the reports about the Court case, an emergency meeting was cdled for this morning, which they say some members
were not aware of, and it was at the morning meeting that it was changed and said that we have that meeting this afternoon.
SO, | just want to share with the members so that we think about it before we proceed. My fear is that they are those who will
go and say “you see, they are now even calling meetings secretly to pass things without notifying other members’.

Com. Githu Muigai: Mr. Chairman, | am concerned firgt by the question of how a member of this mesting intending in good

fath to communicate a reservetion as to the activity of the megting would do so. If a member was here in the morning when we
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deliberated and arrived a the conclusion that we should meet in the afternoon, it would appear to me that if he was acting in
good faith he would raise such matters &t that point.

We had a mesting in the morning, this is an adjourned mesting. This is the continuation of an adjourned meeting. We had
quorum then and even if an argument could be made that there was a programme that we had agreed earlier and even if an
argument could be made that under the rules, we would have to follow the programme we have adopted, it would appear to me
that our power to vary that programme under the Zein rules was not taken away. It is obvious that in the morning when we
agreed to meet and discuss this report, if thet is the interpretation to be attached to it, we varied our programme and there was
no dissenting voice.

Fndly Mr. Chairman, we anticipated this. They are those who would try to put every conceivable impediment and if we try to
find the rationa explanation for their pogition, we will be wasting our time. We have a job to do, we have a limited time, let us
get on with it.

Com. Raiji: Thank you Chair. | share the sentiments of Commissioner Zen and Commissoner Githu, but | think there is no
need of solitting hairs over this issue. It is obvious and manifestly evident that there may be some of us who obvioudy would
want to employ dl manner of tactics to prevent the Commisson from fufilling its mandate. If | understood correctly, when we
came for aretreat in Mombasa, it was meant to be an intensve working session, whereby we expect to work at night and over
the weekends.

Secondly Chair, we are doing this because we are under tremendous pressure having dready been given a satutory deadline
which we must comply with, unless we do not want to fulfill our mandate and in my humble views chair, the fact of the matter is
thet we adjourn this mesting, to table the report which had been circulated a day before and if a Commissoner choices not to
attend without apologies, | do not think we should dlow oursdves to be held a ransom. We were here in the morning, it was
open to Commissioners to seek to be excused from this meeting if they indeed had a vaid reason for doing it as we normdly do
and | would move that we proceed with our business as scheduled. Thank you.

Com. Lethome: Mr. Chairman, much as | would like us to proceed and that iswhy | am here precisdly, but | think we need
to give congderaion to what we are hearing from other Commissoners. It is true that until the new development, we were
today to have our Thematic Group meetings, but because of the new development we decided that we want to carry out our
work expeditioudy and that iswhy we decided to meet this afternoon. But Chair what we are hearing out there is that some of
us would like to have an excuse to further give as evidence to the fact we are trying to short-circuit the process. So, | would
redly plead with colleagues and | do not fdl in that category of Commissioner who are lazy who are trying to avoid working,
but 1 think it would be worthwhile for us maybe to reschedule this meeting for Monday. Meanwhile maybe that group that we
were thinking about, which | would cal maybe a think tank, maybe we should continue meeting and consulting because we
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need redly to know the full implications of that Judicid process of the Court Orders which upto now we don’t know how they
are going to affect our work. So | would redly plead to felow colleagues thet let us ligen to those voices that we are hearing

out there from our colleagues.

Com. Prof. Okoth-Ogendo: Mr. Charman | take it that whenever the Commission meets and is quarried, it has powers to
make decisons and we are not going to be saying that it is a particular type of Plenary meting that can make decisons and
others cannot. On that premise, we meet, we were quarried and we made decison and the rules that we passed dlow us to
schedule weekend mestings if it is necessary to do so, so that decison dearly was a decison of this Commisson. When we
meet here in the afternoon, there is nothing wrong in revising that decison and | believe that that is the spirit in which Zein has
vested. So, we can at this meeting, make a decison that says we do not proceed or a decison that says we proceed but the
authority to make that decison cannot lie with people who have chosen not to be a the meding and are badcaly saying
because they are not there, the Commisson cannot proceed.

So, | would mysdf suggest that we re-affirm a decision to continue on the badis that we have authority to make that decison
evennow but we aso have authority to postponeit.

Prof. Yash Pal Ghai: | gather that the sense of the meeting is that we should proceed. We are running out of time, we have to
work expeditioudy, we know that people are usng tactics to delay meetings, we know the bad faith of some Commissioner and
| think those of us who want to work should be alowed to get on with it.

Com. Zein: Thank you Chair. Inthe morning | said that it would be very important for us to have a process which will make
uswak together. | think that is dready been tested and | think Chair, dthough we have a right to make decisons, | think we
a0 have the discretion to make this decison with wisdom. | am not saying thet | have more than others but | think | have less,
but the point is Chair, | think there are four issues which need to be identified.

The fird one, the morning meting was caled as an emergency meeting in response to the purportedly court order which we
saw in the news yesterday and in the papers today and | think it was the right think to do. From there, we went into two other
decisons which was one; to establish a mechanism which will then refine our positions and our Strategies as a Commisson to
counter those ones that will dday us and dso that expatiate the work, if we can work as fast as possible. This was postpone to
afternoon where we can then talk about the committee and aso the work

They are people who have reservations that maybe we should have the whole Commission here so that when we make this
finding decisons, if somebody decides to wak away, decides that we are going to have tactics, then we will have dl the
judtification in the world to then stop that person or to continue with the work but if we dlow a smdl matter like working on a
Saturday/Sunday and waiting till Monday, particularly in view of the other Commissioners fedings and | can assure you Prof,
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we sad if we had taked about rules and one of the rules we passed was not to impute improper motives on other
Commissioners. | can assure of & least two Commissioner who | know, it is not ther intention to make this process dow, it is
their intention to give legitimacy to action which will then be deliberate, will be reasoned, would have given everybody a chance
to be with us, but if it is the will of the Commisson that this matter proceeds, then Prof, | will beg with a lot of respect to be
excused from the sesson. Because when Dr. Githu says that it is with good faith somebody to be here, | an here with good
fath and | have lad the matters on the table the best way | know how and | am begging the other Commissioners, to dlow
reason to prevail so that we are able to consult and build consensus. | think this is aso an issue of consensus and build
consensus on thisissue. We should not be seen that we were hoping we will get thiskind of chdlenge to take short cuts. Thank
you Chair.

Prof. Yash Pal Ghai: Indl due respect thisis not shortcut, | descent that expression.

Com. Zein: (Interjection): Chair | gpologize. | am not saying that we are taking a short cut. | am saying that — | had said
edlier, there is mis-representation Chair. If you think 1 am saying thisis a short cut. If | believed this was a short cut | would
not be here. | am here because | want to make mysdf heard. Thank you Chair.

Com. Bishop B. Kariuki: Mr. Chairman | believe we are going through a very difficult time and | guess there are things which
you do not know. My sxth sense tells me that we continue with this megting on Monday we are going to waste the whole
morning arguing why the meeting was held, quarrdling, we can even waste the whole day on Monday.

| would like that we start the week together, so that we can be able to work be able to best the deadline. | fed very bad that
wedl | have to be here but | can see the danger that is going to retard our progress the whole of next week. So it is us to
decide —my sxth sense tels me that we may waste the whole day on Monday trying to argue and fight for nothing. | don’t
know what to say, but | am alittle bit worried. | can see where we are been led to and we redly have to use wisdom so that we

do not fdl into it.

Com. Prof. Okoth-Ogendo: Mr. Chairman, that was Dr. Maranga’s cdling me from Kavesta's home. | talked to Dr.
Maranga and Commissoner Asyo inthe morning, | told them we were holding an emergency meeting, they know that we are
holding a meeting, but that is not my point. Mr. Chairman, there are ways perhaps in which we can approach this. | would
propose that we look at this draft informaly and we will re-table it again on Monday and that the Commissioners who are here,
should ook at it and give ther assessment of that draft. if on Monday it is necessary to formdly table it for reasons that are
coming around the table, we should be able to do so. | think we continue with it with the underdanding that this is an informa
meeting. That would be my suggestion.

Com. Dr. Githu Muigai: | have no problem with the suggestion by Professor Okoth-Ogendo, except that | would like to say
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something on the issue of principle. You mug forgive me Mr. Chairman if | appear to repeat mysdf. As a lawyer, | have
tremendous discomfort in permitting a Stuation where fragrant disobedience of rules or regulations or decisons yidds a reward
for a person who does so. If we st here and decide on a specific course of action, yet dlow people violaing that decison to
hold the entire process hostage, that by withdrawing my participation, | have brought mord blackmail and therefore the process
will not continue, | have a difficulty with that because then | do not know where we shdl draw the line What is to happen on
Monday when we reconvene? Should we have another set of people who for another set of reasons will say “we cannot again
hold the meeting now, let us adjourn until Wednesday, read the subtext, let us wait for an order of sort...” | think that there is

an issue of principle there Mr. Chairman.

My last point is about my brother Zein’s comment about good faith. | believedl of us, in the speeches that were made here in
the morning, we said that any person who for any persond reason, choices not to participate in our further ddiberations, we
gl understand and shall make no remarks relaing to that decison. But what we have now, is not a person saying, “ | will not
come to the meeting because | do not think it is proper ...” , heis say; “I am not coming, but don’t go on with the medting
yoursslves who are there..” | think that isdl.

Com. Prof. Wanjiku Kabira: Thank you Chair. | mugt say that | am glad that Prof. Okoth-Ogendo came up with an
dternative because in a sense dthough we are talking about legd technicalities and so on, | think we dill have to keep reminding
oursalves that the building of consensus within | think is very very important. | was just thinking about what do we have to loss if
we did not discuss this document now, but discussed it on Monday morning. What do we loss? And | was feding thet | think
there are many of the Commissioners that we want to carry with us, so it is a smdl price to pay to postpone this particular
mesting and to be with many others on Monday morning. That was going to be my position. But | think Prof. Okoth-Ogendo’s
preposition that we discuss thisinformally, makes it even better because even we can spend less time on Monday on the same
paper and move on to the next one.

Having said that, | think if there are other papers we can table on Monday | think we need to think about digributing them
within the course of the day so that those who can get time to read are able to read them.

Com. Raiji: Thank you Chair. Thisis avery panful afternoon. Firg of dl Chair, the time has come when people have to take
certain decisons, as individud Commissoners. The processis an under assault and one of the ingrument of the assault is delay.
| have no fear mysdf in saying that part of the lack of some of the Commissioners is obvioudy because they intend to dow
down the process. | agree entirdy with the reasoning behind my brothers Lethome and Zein, with whom we have come from
vay far and it pains me tremendoudy to see that we are not able to carry the rest of our colleagues with us. Now, whereas | for
mysdf would like to go an extramile to bring people on board, | think if people choose not to get on board, we redly have no
mechanisms of getting them there.
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The other thing is — and thisis an apped to my brother Zein, irrespective of whatever decison the plenary takes, | would argue
you to remain behind because probably it would be —if | mysdf felt unhappy with a decision taken, a decison that goes againgt
what | consder to be right, | think we have some formd collective responghbility to participate as a Commisson even if maybe
our views do not prevail and other views do prevail. | know that at least for those of us who have come here, we have come
here because we want the process to go forward and | would mysdf have proceeded with the debate this afternoon. Maybe
the best we could do is perhaps debate it ourselves formdly, not informdly and then perhaps when we come on Monday
morning, we can take viewsif any from those who might want to make a contribution but were genuindy unable to come today.
But | think we would be sdtting a bad precedent, if a group of people who would by waking out or absenting themsdves
deliberatdly, paralyzed the work of this Commission. | would think that would be a very dangerous pogtion to take. Thank you.

Prof. Yash Pal Ghai: | think as Chair | would like to rule that we proceed with this meeting. | have the respongbility under
the Act to direct and supervise the work of the Commisson. The extension given to us by Parliament comes with the conditions
that we complete our work expeditioudy, people of this country are waiting for a draft Congdtitution from us. A lot of us —
people in this room have given up their afternoon prayer so they could be here, people who are now asking the meeting to be
adjourned were here in the morning, they had every opportunity to make their points, it was Zen who moved the motion that
we met a 1.30 p.m. to resume our business and | don’t think it would justify now to derail our work any more. So | suggest
we proceed with the meeting and then if people on Monday have some objections to a particular set of recommendations they
can express them but | redly believe that we ought to proceed with our work.

Many committees are not distorted, thematic committees are mesting. | know some committees which have done very litlle
work. They hardly met in Nairobi when we had attendance there, they haven’t redly met here much, they have made very little
progress on some crucid issues and these are ddaying tactics and | do not want to play to ther hands. So | suggest that we
now proceed and | invite Nancy to now proceed with her paper.

THEMATIC TASK FORCE GROUP IV

Com. Nancy Baraza - Convenor
Com. Salome Muigai - Member
Com. Ibrahim Lethome - “

O & O 3

Com. Musili Wambua -

Com. Nancy Baraza: In front of you is our paper which | should try admitting that it is not in a perfect condition but | think
what should concern usisthe principle that we are brining out and the recommendations which we are bringing out and 1 should
aso admit that we have had technicd hitches here and there, what we have is redly a draft not in its best form but | think the
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issues come out so you will be bare with us.

| know from just looking at the recommendations, the summarized recommendations, we don’t have recommendations of the
current Bill of Rights, on the CPR, so that one we should start by nating that we could probably trace them in the main report,
there are not there and you will be heping us as we debate this to give us ideas on the recommendations that you would want us

to have.

| ds0 noticed that we do not have — under the oecific rights, one of the very very firg draft we had, we had some right up on
the refugees and thelr rights, it is not gppearing here but again we should take it on board that we dso did address the issue of
refugees.

Some errors through out the report, we shdl point out. We did not even edit it Mr. Chairman but | believe you will bare with us.
It isa principle that we want to bring out. We are not very very thorough on the recommendations but | believe that is why we

are here, you will hep us where we have missed out.

Now, our report Mr. Chairman as you have seen we started off by identifying our mandate, which is on page four and the
origind page four is quite blurred, so we printed a fresh one. Fresh loose sheet which is there, that is our mandate which we dl
know is contained or enshrined in Section 3(b), (€) and (f) of the Condtitution of Kenya Review Act. In the box we have listed
what the Act says regarding our mandate. We have dso referred to Section 17 (b) of the Condtitution of Kenya Review Act,
thet is Section 3(A). Section 17(d) aso requires us to look at the issue of citizenship, the issue that struck socid, culturd
promotion and then we are required to examine and review the rights of the child. So bascdly our mandate Mr. Charman is
contained in Section 3 and Section 17 of the Condtitution of Kenya Review Act.

Bascdly what our mandate asked us to do was to give priority to humen rights and indudeit inthis agenda. Mr. Chairman, our
next issue was to look at the generd principles of human rights. We have given the principles that underlie humen rights, that is
page 5, then we have looked at the Internationa Treaty Regime that give bass to humaen rights. That is page 6. At page 7 Mr.
Charman we have drawn a relaionship between human rights and Conditutiona rights then on that same page we have
classfied the rights. As you know they have been dassfied in three classes. The First Generation Rights, which are the Civil
and Pdlitical Rights. Page 8 we tak about the Second Generation Rights which are the Economic, Socia and Culturd Rights
then we a0 talk about the Third Generation Rights which are the solidarity of Commund Rights.

Mr. Charman, a page 9, we do recognize in our mandate that we are not just looking at rights and freedom, rights and
freedom go hand in hand with duties and obligations, so we addressed thet a page 9 and 10. At page 10 we have referred to a
code of good ditizenship, or what we would consder when we are drafting our Congtitution. What some of those duties and
obligations of good ditizenry would be.
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Mr. Chairman we have looked at enforcement mechanism. Both at the Internationd level and the Nationd leve. We have
referred to both the judicid and quayside judicid enforcement mechaniam. That is a page 11. Page 13 we have gone
gpedificdly into the Kenyan (inaudible) as regards to human rights. We have looked at our current Bill of Rights and noted the
shortcomings therein and what we need to address. We have looked at the limitations pertaining to the current Bill of Rights
We have identified on page 13 and 14. Page 15 Mr. Chairman, we addressed the current shortcomings of our current Bill of
Rights and what we have noted is that the shortcomings arein various form. Thereislimited coverage. Of course we know that
our Bill of Rights only envisages the CPR or the Civil and Pdliticd Rights, it has nothing or little on economicd, socid and
culturd rights, there are totdly lucking. The solidarity and commund rights are aso lacking in our current Bill of Rights and as
we look what | have run you through on the universdity and the indivishility of Human Rights, we cannot be taking of a good
Bill of Rightsif we are lacking on economic, socid and culturd rights and on solidarity rights.

We have ds0 looked at our own enforcement. We came out with what we considered to be our shortcomings in enforcement
a the Nationd level. We have noted that the courts have not been very good a implementing the Bill of Rights. Adminidrative
mechinery has been bridging the rights of Kenyans and a internationd levd we have noted that we do not have a good
reporting mechaniam to make sure that we comply with the Tresties that we have. As a country we have 32, so that we have
noted.

Mr. Chairman at page 17 we have captured from the data runs that were availed to us and here Mr. Chairman | should admit
that we got data runs on some of the rights and not on the rest and | will aso invite you to help usfill in the gaps because there
are certain issues or certain views that Kenyans gave regarding rights which may not be captured here and that one | admit. So
we have given you what Kenyans said generdly about the Bill of Rights and then the recommendations.

Mr. Charman the recommendations are the ones captured on the summarized page. | think we dl have the summarized page
our recommendations and those ones | should admit Mr. Charman | sarted by saying tha it does not capture the
recommendations on people and the palitica rights so there you will be very very ussful to us. We have them in our heads but
somehow because of the disorganization it has been very very frugraing, we could have produced a better document thet this.

Mr. Chairman, given recommendations on what we would like see in our Bill of Rights as regards economic, socid and culturd
rights that takes us to page 18. Page 19, we have gone into specific rights, there is the women rights, we have given generd
principles and what we consder are the issues rdaing to the women’s rights in this country. At page 20 we look at it

specificdly in our Kenyan gtuation.

We go to page 23, we tried to capture the views of Kenyans regarding what we should have in the new Condtitution regarding
the rights of women but here | admit Mr. Chairman in the views of Kenyans, probably we have not captured dl of them, but we
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tried from the data runs avalable to us to capture what was there. We have done a comparative andyss with other countries
regarding what they havein ther Bills of Rights regarding the rights of women. We have looked at the Ugandan Condtitution,
we have looked at the Ghanaian Conditution and | think we aso have looked a the South African Condtitution and our

recommendations are contained on the summarized page.

Mr. Chairman, page 26 we look at the rights of persons with disgbility, through the generd principles we look at the Kenyan
gtuaion we looked a what Kenyans have said and we have made recommendations which are dso on that paper. We have
looked at the rights of children, page 29 though to 30. we have looked at what the Kenyan Stuation is, we have tried to capture
what Kenyans said and then we have made recommendations which are aso contained on that summarized page. We looked at
the rights of elderly people Mr. Charman, the generd principles, the Kenyan dtuation, what Kenyans have sad and the

recommendations which are aso on that summarized page.

There we ought to have looked at the rights, - origindly we looked at the rights of refugees, it is missing here but we could
discuss it. Then we have looked at the rights of vulnerable and minority groups. The recommendations are contained on that
summarized page. Mr. Chairman | think because | spend so much timein North Eastern Province and Eastern, | came to close
touch with pastordists. They ought to be among vulnerable but we have sngled them out because of their- if for nothing else,
but they share sze of land they occupy and their particular problems regarding their lifesyle. We have looked at them and a
page 34, we have looked a wha people sad about them or what they said about themsdves and then we have the
recommendations at page 35, which are contained in the summarized recommendations. That is our report Mr. Chairman. With

that | now invite you to take out your summarized copy of the recommendations so that you help us run through.

Prof. Yash Pal Ghai: Maybe we can receive some generd comments on your report fird. Yes John.

Com. Kangu: Mr. Charman | would like to make some comments on the generd principles and | would like to start with
suggedting that that topic should be Generd Principles and Structure. Then under that, | noticed that there is lacking some
discusson on the concept of limitation of rights. How to go about to limit rights. | think we need to discuss that as a generd

principle.

Two, we dso need to discuss the concept of beneficiaries of rights. Who are entitled to benefit from the rights conferred or
provided for in the Condtitution. Then three, there is the question of the binding nature and extent of the rights. Who are bound
by the rights and in which manner.

Number four, we aso need some genera discussions on the concept of remedies for breach of rights. Remedies for breach of
rights Another concept that should fdl under generd principles is the question of interpretation of rights.  Findly, dthough it
appears under the second section or the third section that dedls with the Kenyan position, we need as a generd principle to
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discuss the question of the enforcement of rights and | am sure one of the mgor problem in Kenya has been the question of
locus standi to enforce rights. Who has the locus to go to court to enforce rights? | think severd other things can be discussed
under enforcement but locus standi must come out clearly.

Now, | think having said that, it will the follow that when we start identifying the problems with the current Kenyan Condtitution,
mogt of those things that we will have discussed at the generd levd will emerge as some of the problems that we have with the
current Bill of Rights and that therefore when drafting a new Bill of Rights we must seek to make provisons that can go
towards solving some of those limitations so we may have to see how to phrase out or bring out problems into the limitations
sections or limitations part thet try to identify some of the problems with our system and then after limitation, thet is a page 14,
we need to disinguish between limitation of rights and suspension of rights because | think there are two distinct concepts and
they should be digtinguished so that each comes out — limitation of rights and suspension of gpplication of rights. ...

Wha | have in mind is that there seems to be a new trend in the framing of Bills of Rights and one aspect of thet is to
understand certain generd principles that mus be reflected in what would appear to be a good and modern Bill of Rights and
then a the structure levd, like the question of limitations it is a structurdl question.  For ingance in the Kenyan stuation, we
falow the old Europeans gpproach that was there in the other Century, of putting limitations in every section but the modern
approach which started with the German basic lav and went through the Canadian Bill of Rights and South Africans have
borrowed from, is that of having a separate clause that sets out the conditions that must be satisfied before a Right is limited.
Infact my argument isthat it is a section that says, “ Y es, Rights are not absolute, there are subject to limitations but the chdlenge
isto ensure that the power to limit Rights, isin itsalf limited”.

Com. Dr. Githu Muigai: Mr. Charman, | thank you, | will be very brief. | have three generd comments. One has been
covered by my friend John Kangu and | just want to mention in passng. | am persondly concerned about this meatter of
conceptudizing rights. Because | am one of those people who believe that it is not possible dthough my friend Professor C.M.
Titathe other day tried to persuade me that it is possible. | do not believe that it is possible to grant rights that no law limitation
whatsoever. In my judgment what that does is cheapen what one is giving because then it becomes some mord — something to
be aspired to without a definite quantity, quaity to be enforceable.

| am not here thinking Sir, in terms of second and third generation rights, | am jugt taking about basic avil and politica rights. |
think it is possible, it is necessary in a democracy that we should limit rights. Let us take the mogt basic of dl Rights. The Rights
to gpeech, the right to free speech. It isaright that many democraciesin the world limitif it is used for hate speech for example.
To perpetrate xenophobia to inflame ethnic hatred and so forth. | do not see that the draftsman are in any by subjecting basic
rights to a reasonable determinable framework of that which is necessary and judtifiable in a democratic and just society.

So | think it is an issue we need to go back to as an issue of what Professor Okoth-Ogendo would cdl an issue of

jurisprudence.
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Two, is the question of another important issue that Nancy has raised, her team has raised in this context, Affirmaive Action. In
the history of our country, we have not had, to the best of my knowledge, aregime of Affirmative Action that is under pinned by
a Stautory Regime. 1t is therefore in a sense a noble concept and we mugt be very clear in our own minds, what are the
permissble parameters of Affirmative Action? So that Affirmative Action does not in itsdf become a programme that
undermines the vaues for which it was intended and you are familiar Mr. Chairman with the jurisprudence not yet afirmed by
the US Supreme Court but definitdy in the Statue Courts or re-writing some of the fundamental assumptions of the Affirmative
Programmes of the 60’sand 30’ sand so we want to think about —in my judgment and | don’t want to go to the details, things
like do we have atime frame within which we afirm? Or what category of persons isthis Affirmative Action in favour of? And

90 on and so forth.

Fndly Mr. Chairman, | am concerned and | have raised this question with my colleagues. | am concerned about a proliferation
of inditutions. Implementation inditutions, not only in this area of humean rights, but across the entire spectrum of the Congtitution
because when | look at what they did in South Africa, South Africaiis an economy probably 20 times bigger than ours if not
more. The proliferation of inditutions sometimes with overlgpping jurisdiction are a mgor drain on the State coughers. We
may not trust the paliticians that we have, we mug be very careful not to create an dterndive government of Commissions. |
mean we have aMinigry of Education that should run education properly or we sack them. We mug be careful that when the
Minidry is compromised, we then creaste a Commisson for lower education, a Commisson for higher education, Commisson
for universty education and so on and so forth. | don’t know Mr. Chairman, how we will go findly but | would wonder, if | ill
have the floor Mr. Chairman, | would wonder, if we would have an Ombudsman, let us say my friend Professor  Wanjiku
Kabira is the Ombudsman and | think she would be a very good Ombudsman. The Ombudsman is the name of the
Ombudsman, it is an office. It cannot be changed any more than we can change Member of Parliament. The Ombud! So let

there Mr. Chairman, on a more serious note. That we have an Ombudsman.

| would for my part like to see other methods, other mechanisms of protection of rights subsumed under the Ombudsman office
S0 that then we can give the Ombudsman a budget that dlows her to penetrate dl the Didricts of Kenya and then we will have
an Ombudsman deding with Human Rights working under her and Ombudsman dedling with culturd, economic and other
rights. An Ombudsman dedling with press freedom and other issues working under her. Minority groups, rdigious and so on
and so forth. Then we can rationdize the process. | do not want to make that point beyond there because | think my colleagues
have understood.

Prof. Yash Pal Ghai: Yaand wewill comein detalls to these inditutions.

Com. Raiji: O.K. Thank you char. Mine is rather short and it is an issue that | have shared informdly with my colleague
Professor Kabira. About dl these many rights that we are creeting. — this socid economic rights. Now, my fear is more or less
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dlied to that of Dr. Githu. My fear isthat some of these might probably be something like policy goas which would best be left
to the Directive Principles of State Policy.

Now, the reason isthat if we put al these rights, which for economic reasons or other things cannot infact be enforced though
they maybe judticidble in the Condtitution, that automaticaly deludes these rights. The right to food, water, houses and so many
other things which in our present state of development, we may not be able to do it. Then badcaly they would be devaued so
that successve government will redly treat them contemptuoudy in the basis that they were never meant to be implemented. |
would have though Chair that whereas we will appreciate and our people require this, | think probably we would have to put
them more on palicy gods that specific rights which can be enforced through whatever mechanism, whether it is the Ombud or
whatever it is now been caled or other Commissions that we may set up. That is the only issue that | think | wanted to raise at
this stage.

Com. Kangu: Now, Mr. Charman, two points | meant to make but which apparently dipped my eye. At page 5, it is
attempted to define Human Rights and | wanted to suggest that definition be expanded to come our clearly.

Two, at the same page, when talking about generd principles, things like universty, indienability, there is one important aspect
that is missed out that normally goes closdy to universdity. The concept of culturd rdaivity, that whereas we are taking about
rights been universal, we are not oblivious to the fact that there are culturdl differences and therefore some reldivity based on

cultures can comein to change alittle of some of those rights or the many in which we are rendered and enforced.

Prof. Yash Pal Ghai: Thank you very much, may | suggest the way to proceed? Oh, sorry.

Com. Prof. Wanjiku Kabira: Thank you the chair and | adso want to thank the committee for the report. | have two generd
points. One of them been that in a sense the concept which was brought up by Githu Muiga on Affirmative Action you
probably need to defineit alittle bit more in order to think about the temporaryness., the tempraryness of the principles we are
adopting, the principle of Affirmative Action. Probably we need to develop it a little bit more so that we can bring that out.
Because | think it is a very important framework within which you can move towards equity and you can continudly aso

promote the rights of the various sectors of society.

While for ingtance for women we may argue that it can temporary to get rid of socid, culturd obstacles that have been there in
the past, with persons with disability, it maybe a continuous Affirmative Action for along time so | think maybe we may want to

define that particular term within a broader context and daify it alittle more.

| think I like and | have added some other things thet | thought the Kenyans were taking about. There is a sense in which the
Kenyans as we ligened to, expect some of these very basic needs. For instance, provincid to basic — of course | do not agree
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with Raiji on this particular point. Basic needs like hedth, access to water which we were promised in the year 2000, free
education and people are complaining about it which again we were supposed to have in the year 2000 and every child was
supposed to have been in school and | think in our committee we are actudly recommending a committee to monitor whether
that Commisson is under Ombud. Is that what you said? (laughing) It is an Ombud for man, you know an Ombudsman, so
that we can leave it at Ombud! So, in a sense we are saying that by bringing in basic needs and to begin with | think it is very
important for us to reflect it in our report because mgority of the Kenyans complained about basic things like lack of hedth
fadlities, hospitas which are empty, ather there are no nurses, there are no drugs there is nothing, water which like we saw in
North Eastern, they are ill drinking from the pulls. They are taking about redly lack of basic infrastructure. Lack of security
and so on and | think | did not see security.

| think it is important that we put them down as basic rightsin order to aso force the government to find out whet they can do in
order to do that. And | believe we have enough resources. If we used the resources better and if the Conditution binds them to
implement those rights.  So, in my own understanding | think the broad framework of what our expectations are of the
Kenyans as individuds and as communities within which the human rights | think emanates. Ther own responsibilities as wel as

the government responsibilities to protect their basic rights needs to be probably just expanded alittle.

Com. Nancy Baraza: Mr. Chairman, probably, sorry if you dlow me. Can | 1brahim before you?

Prof. Yash Pal Ghai: Sorry, | thought you were gong to sum up. Why don’t we hear 1brahim and then you can sum up.

Com. Lethome: | hope been a member of that committee | am not burred from making my contributions or observations
because infact we did not have time to edit this paper but dl the same. My concern is on the use of the terminology, equdity
and equity. | fed that we should be very careful when making recommendations on how we use the two terms, equdlity, equa
opportunities and equity because if we are not careful with those terms, then we might have some people in the streets like we
had when some of our sisters went out in the Streets because of the equa opportunities Bill which is caled the Affirmative Bill.
So for example, when you look at page 23, at what Kenyans said, the opening sentence there is that Kenyans said that women
rights and gender equdity should be entrenched in the Condtitution.

| heard also some people tak about gender equity instead of gender equdity. So how do we accommodate such people? |
turn to page 26 aso, Nancy | thought we had agreed you would draw our attention to that, the second bullet on page 26.
where there is the issue of sex orientation, maybe that is something that we needed to note and maybe agree whether to leave it
inthe paper or not because | don’t think that it is something that is agreed upon about the sexud orientation. So | just wanted to

draw the attention to those two issues. Thank you.

Prof. Yash Pal Ghai: Thank you before | ask Nancy to take the matter further, | would say that maybe we could firgt look at
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the recommendations that you have and then see how we supplement them in the ways they have been suggested particularly by
John Kangu. | would dso like to remind you that | mysdf contributed a paper on Human Rights which | think you have in your
dossiers. It response to many of the concerns that John has expressed and some others so maybe if you think there are
appropriate you could use that as aworking paper as well.

Particularly it does have along section on certain particular rights which are not dealt with in this paper. | just want to make one
gpecific point about the place for economic and socid rights and | want to take issue with Raiji. | think our commitment to
meeting the basic needs of Kenyans are we are required under the Review Act would be met more effectively by putting these
inthe Human Rights section then manly into Directive Principles.

| do know that there are difficulties and in creating these rights in the same way sometimes not dways as socid, avil and
politica rights, but | do believe that avil palitica rights so cost money. Many of the rights of the crimind justice system are avil
particular rights and they are very expensve. So | don’t think one can say  that expensve resources is the specific factor. Nor
| think is standards a diginguishing factor. Because sometimes people say tha certain palitica rights are wel defined, wel
understood, socid economic rights are not. My reason for putting socid economic rights in the Bills of Rights, apart from
whatever we want to say in this satement of principles, is that the courts will have to take them serioudy, the government will
have to take them serioudy. The South African case law or the emerging case law | think shows how courts can use these
rights responsibly, acknowledging the limits on rights or resources and yet make sure that these rights have certain substance
and | think they have started a very important dialogue between the courts and the legidaure and the government and the public
and | am suddenly encouraged law to say that we should put them there.

Also | seerights as a broad framework for policy. We are not taking of handouts when we tak of socid economic rights, we
are taking of policy, structures, which enable people themselves to achieve these standards in education, hedth and so. There
have been some two sections that | had been to, people repeatedly talked about the lack of transgport which means they cannot
export their crops and therefore they cannot earn income. They talk of distance from their homes to the dinic, they tak of lack
of employment opportunities, so | think human rights provide a framework for the design of inditutions and more so policies. It
isnot merdly handouts it is ensuring that the groups and individuds are fadilitated to grow things, to create employment and so

on.

My third point would be that countries do have resources to meet basic needs. It depends on how they dlocate the resources.
A sudy | read recently isthat one economists showed that some of the countries which had the best record of socid economic
rights were poor countries. Cuba, Siilanka, China before capitdism came there, | think the five countries he looked at and he
found that they had provided a very good system of education , very good system of hedth and they were such poor countries.
So it depends how you alocate your resources and o | think putting these rightsin the Bill of Rights section will bring out these
elements but of course we can debate it as we go aong. So back to you Nancy.
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Com. Nancy Baraza: Thank you very much Mr. Chairman. | think we will admit everything thet is noted as a shortcoming in
our paper, we said it will kick us off in a debate and we have dl your contributions which will enrich what will go into our Bill of
Rights

Now, we did note Mr. Charman in our current Bill of Rights the shortcomings which could adso lead us into what
recommendations to make. One of the most outstanding shortcomings there is the extensive derogation of the very rights thet it
purports to guarantee to an extent that the Kenyan Bill of Rights is actudly a Bill of Exemptions. There are too many
exemptions to the freedom and rights that are granted under our current Conditution so that could hep us in the

recommendations that we make.

Then we note that until the IPPG package of 1997, mogt of theserights - -

Prof. Yash Pal Ghai: (Interjection) can we take this one by one? | mean, do you say that a the moment there are too many
limitations and there should not be there, can we be more specific S0 that we actudly make a recommendation?

Com. Nancy Baraza: We note that that is a limitation and probably we could make a recommendation whether we want to
retain it that way but our proposd is that we should not have too many derogations from our rights and freedom in the new
Condtitution.

Prof. Yash Pal Ghai: | mean, John’s point was that the German and the South African modd, the Canadian have a more
generd rather than each right — so would that be something that your committee would support?

Com. Nancy Baraza: My colleague | don’t know if | have you on board on that? Then the preservation of Public Security
Act, | think the IPPG dedit alittle bit with it but it is dill existence, | think so and that is one other derogation from our current
provison of rights and freedoms in the sense that it actudly provides to the government at this time what is obtainable in
emergency Stuations. It can take away dl those rights under the preservation of Public Security Act o that is another way of
vey severe derogation of the rights.

Then of course we have mentioned the limitations in the Bill of Rights. The limited category of the recognized and guaranteed
rights and | do here take issue with my learned senior Mr. Raiji that we cannot put ESR the Economic and Socid Political
Rights, | think | will conqueror with what Professor Gha has recommended and if you have read through our papers in passage
asit may sound, we did not that one of the shortcomings of our Conditution now is lack of Directive Principles of State Policy
which could have probably placed amora obligation on the government when it comes to enforcement of socia and economic
rights. So that is one other thing that we need to look into, but we 4ill take the position that we need to have these economic
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and socid rights and culturd rights secured in our Bill of Rights because that is the trend now and that is the requirement of
Kenyans and we have found oursalves at the internationa level by been party to treaties that guarantee enforcement of socid
and economic rights for the peoples of the member countries of UN.

Another mgor shortcoming of our current Bill of Rights is the very very floored conceptudization of the formulation of the avil
and palitica rights as they obtain now in the Bill of Rights. This has rendered the enforcement of those rights elusory. Thereis a
lot of case law in which the courts have exhibited these floored conceptudization of these rights. If we may go to section 84
which gives the High Court powers to enforce the Bill of Rights. My colleague here Riunga Raiji will know that the interpretation
of the codes of that section have been very very narrow to the extent that it has misinterpreted the rights of Kenyans. If we
know the ratiodate sendai in Andita Njeru versus the Republic, then there is the case of man versus Republic also, so what we
are saying Mr. Chairman isthe very very broad conceptudization of even those Bill of Rights that exist now. So we would want
probably to look as a recommendation, to look into interpretation of our entire Congtitution in generd and the Bill of Rightsin
particular, how do we want to word it so that the court isin no doubt as to how it should interpret the Bill of Rights. That would
be our proposd. Do | have you on board Lethome?

| am just about to finish. You are bored Professor?

Com. Prof. Okoth-Ogendo: No, no go ahead.

Com. Nancy Baraza: Then theissue of the negdive influence of the principle of the English law on our own interpretation of
the Bill of Rights. It did come up yesterday and Professor Okoth stated it in no unclear terms that no sooner we break off from
these very confusing principles of English law, because it has been noted that why courts have been able to interpret our current
Bill of Rightsin any sensble manner, it is because of the confusion of the Principles of English law which they have to use, when
the Conditutiond Stuation in England istotdly different from ours. That is anon written daff and here we are, so that confusion
aso. So probably wewill dso have to look at that as a recommendation.

Theissue raised by Kangu. | think these are conceptua issues and we will benefit from the scholars in this room, Professors, the
Mutakha's| think that one we will agree you will help us on that. Then theissue raised by Dr. Githu on conceptudization, again
we will take it and be helped on that but | don’t know, because when he was commenting on too many implementing
Commissons he was a the barge of women | don’t know if he was of the opinion that we should not have a gender
Commisson? | don’t know but we are dso of the view —in our paper we have mentioned that one of the shortcomings we
have in our enforcement mechanism now islack of quartile judicad mechanism and we were proposing the Ombudsman, we are
proposing a humean rights Commisson entrenched in the Condtitution and then the gender Commission is not there but that
would be our proposal but thet is subject to what we shdl debate generdly but those are the Commissions we are suggest and
if we come up with quartile judica mechanismsit is aso going to strengthen our Bill of Human Rights.

48



Then on the issue of Affirmative Action again my good learned friend did look at it when he was at the page of women. But
agan we invite us to look at it. Our proposal is that we entrench Affirmaive Action not just for women, but thet is one way
through which humean rights violations have been - infact Some humen rights violations in some countries have been addressed,
that isaway we adso see we could do that and aso help in the enforcement of Rightsin our new Bill of Rights Mr. Chairman.
Thatisdl | would say.

Com. Prof. Okoth-Ogendo: Mr. Chairman, | wanted to make a very smdl comment and this probably goes to the people
who are going to be drafting which is a plea for innovatiion and origindity particularly in language. We tak about the
Ombudsman’s or whatever. | would be happy to cdl it something else. Something perhaps more attractive. There are countries
where they have caled them Inspector Genera of Government others have it People’s Protractor, Public Defender and what
haveyou. So that ismy firg point. When it comes to the question of emergency power, in this country the word emergency
has a very bad connotation. Higtoricdly and dso technicdly when you tak about emergency you are taking about dl kinds of
guff and | would want us to restate those powers not in the negative sense as clobbered provisons on Bills of Rights but also as
positive powers that do have postive vaues in the management of public affars.

In Lain Americathey tak about a State of Cease, others are taking about extra ordinary powers others are taking about
emergency but for the point | want to make here isthat we are saying tha there are certain circumstances which the enjoyment
of basic rights requires the exercise of extra ordinary powers rather than that the enjoyment of basic rights requires a claw back
alimitation. So we get away from the language of limitation to the language of fadilitation which may require powers that go
beyond, or that look consstent with those kinds of rights but thisiswhat | would like to make clear at this point. One, innovate,
secondly as much as possible let us have reindtated as a postive, in terms of a postive vaue rather than as claw back or
limitations or what have you. Thank you.

Com. Lethome: It is a comment on Kenya's approach to internationd ingruments on human rights. | think this is something
thet we discussed and we had the privilege of been with Dr. Adede and | think from his experience he was sharing with us thet
it is something we need to look at. Currently, the Kenya's approach is wha we cdl the dudigtic approach on this internationa
indruments of Humen Rights. There is dso the monigt approach, so this is something that we need to consider here, the pros
and cons of each of the approaches to these internationd instruments. Then something ese on the reporting mechaniam that
Kenya has adopted now. Do we think it is effective or not. | know from NGOs that have been involved in the reporting to the
Treeties bodies that Kenya has not been very effective on tha, can we use the Conditution now, maybe to improve the
monitoring mechanism of Kenya? Because now it islike they have to be forced and it is below the expectation.

Prof. Yash Pal Ghai: Thank you very much. | think instead of generd comments at this stage we go to the recommendations.
Then at the end additional recommendations to be made we should take them. But let us go through the paper. Is that O.K.
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Prof. Kabira or do you want to say something?

Com. Prof. Wanjiku Kabira: | was wondering whether we could have a section on socia economic rights rather than for
them to appear generdly if we are going to take them serioudy. The basic needs. Whether we can have a section on the same
way we have a section on women, on children, on the ederly on the disabled and then on basic needs.

Prof. Yash Pal Ghai: | think we ought to integrate them into the whole genera body of the Rights. Nancy if you could take
us through the paper.

Com. Nancy Baraza: Thank you Mr. Chairman. The recommendations we have here rdae to the economic, socid and
culturd rights. We have dready touched on what we would think would go to the CPR with the shortcomings now. We are
recommending that we should first of dl have Directive Principles of State Policy which should be the principles directing the
State to come up with policies so as Prof. Gha said here, we are not requesting the State to provide food, to be donating dl
thesethings. We are asking the new Conditution to come up with or to request the State to come up with a framework under
which Kenyans can redlize their basic needs and those basic needs would be needs rdating to adequate housing, we got from
the Kenyans themselves and we saw it. There was an ovewhdming cdl for rights to access of hedth care, it came from
amog every Kenyan. They are no longer in a pogtion to afford the cost sharing thing we have put on them. They want free
medicd services. They are dying from the Smplest and cheapest of diseases. So it came from across the country. They want

access or even free hedth care.

They want food. We went to some places where they had not had food for four months, there is now water, they want water.
So, they want thingsinduding socid insurance. Those are the things that we want to be addressed in the new Conditution and
agan what we are saying here iswhat framework do we come up with? How do we put them, directly as rights or how? Bt |
think that now we will be advised.

Then the right to work. People were complaining they are educating their children even in ther poverty state they are meking
sure that they continue taking their children to school and after college there is no employment. So, how do we make Kenyans
redize this - we have to recognize right to work as a Conditutiond right and then how do we afford it to Kenyans?

There were the conditions of work. When it comes to payment to working hours, dl those things we will be advised on how to
do it. There was overwhdming cdl for right to education, people were saying that in the past, not so long ago, we used to have
an affordable education system, now they cannot afford to take thar children to school and we did note that the literacy levesin
the country are fdling and Kenya has been known to be a country with very very high illiteracy level and the reason is that
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people can no longer afford to take ther children to school. So Kenyans are saying they want aright to education guaranteed.

They want free and compulsory primary education. Then there is the question of upto what leve? | think that is a question that
we should be advised on but looking a the Internationd Treaties on education, a primary leve it is required to be free,
secondary level should be accessible if not free and then univeraty level accessible and should be pinned to capability. So we
should be advised on that. But we are recommending a framework for arights for education. 1 don’t know, we will be advised
on that.

Culturd rights. That was an overwheming cdl from the mgority of Kenyans. Kenyans want to be free to practice ther culture,
We are recommending that we also address that. Then there was a cdl for right to access information held by the State and
private persons. We note that our current Bill of Rights, perhaps as mentioned to the rights of the media but there are
redrictions on it. Probably as a recommendation we look into it with a view of making it more red. But people want a generd
provision for rights to access information especialy government information so that probably if they have it they can be able to
haold the government accountable.

One reason that the government is accused of been insenstive to the people is that people are not empowered enough to hold
thelr government accountable. Then the rights of access to court. We are recommending it. | think this is where the issue of
locus standi as raised by Commissioner Mutakha Kangu comes in. This has been a problem in our current Conditution where
people have not been able to litigate the rights of others because of lack of locus standi, we would want to look at that and
probably empower private people and non government organization in the enforcement of rights and here we have even in mind
environmenta rights for example. Those of us who have tried to enforce the rights of women, we have had .......... A
framework that will ensure policies that will open up the adminigrative process to the people. That is our recommendation and

it also comes from what people said.

Prof. Yash Pal Ghai: From these recommendations are there any comments or are you comfortable with these proposals up
to the middle of page 3?

Com. Prof. Okoth-Ogendo: Just avery quick comment on the obligation. Each one of those recommendations are saying the
State sl take certain measures and | would want the committee to consder, the posshility of also cresting an obligation on
Parliament to pass legidation in respect to some of these rights so that we have a legidative programme that will define dearly
how the State is expected to proceed in appropriate circumstances.

On educetion for example, it may not be enough amply to say tha everybody is entitled to qudity education and | think there
should be basic legidation that defines what that qudity education is and we should have an obligation on parliament to pass
legidation for that purpose. This is particularly the case in this country where the education Act is some two or three pages
which basicdly says the Ministry sector is responsible for education in this country. So the miniser can do anything that he
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wants. So my generd comment isthat to say the State shdl do it is not placing a very clear obligation on the State. The State is
the Parliament it is the Executiveit is the Judiciary and | would want us to be a little bit more precise in that respect and when
we come to Professor Kabira report, | will repeat that comment again. That it is just not enough to say we have certain rights,
but we mugt say that those rights mugt be trandated in terms of specific legidations so that we now what the parameters of the
obligation of the State is. Thank you.

Com. Raiji: Thank you Chair. My contribution is on the right to access to court and Nancy has raised on of the impediments
that is locus standi. | think there is another one which we discussed, | forget in what context, yesterday or the day before. The
issue of the cost of litigation. At two leves Firgt, on account of those who cannot afford to pay for cost of defense or
prosecuting suit in protection of their rights and also the generd cost imposed by the courts have meant that severdly that courts
basicdly are used as afrom of taxation and | would probably want that captured in your recommendation.

Secondly, in terms of technicd, we did address that in Directive of State. That been a liberd and flexible interpretation to
prevent shutting out or making courts inaccessible on the basis of undue technicdities as you know is currently the case in the
court of appeal where basicaly appedls are knocked out and massed on some minor technical flow or otherwise.

Com. Kangu: Mr. Chairman the recommendation on everyone having aright to own property anywhere is something we have
to arive at after having appreciated that in some parts of this country there was vehement opposition to this provison and
before we arrive at this conclusion, we must show how we have reasoned out those other people who think that we should not
have such aright. In fact in Maasai land they were very specific, somehow they even knew the sections of the Condtitution and
they were saying that thet is the section that has been used to cheat them of their land. They even were very specific about the
rule that says that a fast regigration is not chalengeable in court even if it was obtained by fraud and they were saying they don’t
want such athing, so let usfind a way to reason out before we arive to this concluson so that those who read the report can
have some judtification.

Prof. Yash Pal Ghai: | think the land committee is looking at that issue especidly in relation to pastora communities where
they have a different kind of tenure system dl collective system. In Asathey have a different process, it is individud ownership.
Yes | think that is right. We have been told in many many places that some kind of land or some uses of land have to be
restricted to members of a particular community and it is dearly a very difficult issue and | think we have to look at this very

very clearly. | wonder if Professor Okoth has - -

Com. Prof. Okoth-Ogendo: No, no, | think Mr. Chairman we will discuss this when it comesin the Nunow report.

Prof. Yash Pal Ghai: We need to look at this question of the right to own property anywhere so we leave thet for the time
been and come to it in the context of land discussions. O.K. go on.
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Com. Nancy Baraza: Thank you Mr. Charman. That brings us to the specific rights, that is the right of women and our
recommendations is that we should have a framework for remedying the injustices visited upon women, to make sure tha
systems are put in place to improve daly presentation of women. That has been one are of complaint. Thet they are not well
represented especidly in decision making organs.

Another recommendation is we need to come up with a framework to address the economic gender inequdlities that we have in
this country. The other oneisthereis need and cal for the repd of Section 82, Sub-section 4 of the Conditution which permits
discrimination with regards to certain matters of family lawv and we do state Mr. Chairman that that has been one of the most
oppressive provison of our Conditution againgt the women. Our other recommendation relates to customary law and that its
place should be reviewed o that its application where it is discriminatory againg the women is subordinated to the gpplication
written law in dl matters induding persona. We need to look a retrogressve cusomary law that infringe on the rights of

women.

On the issue of ditizenship, again we are making a recommendation thet there should not be gender discrimination in conferment
of ditizenship. We are dso looking at the issue of employment opportunities. We should look for a framework that will prohibit
discrimination againg women in employment. The other recommendation is creation of conducive environment to be created to
enable women vying for politica office. The complaint has been that the environment has been so hodtile with political violence
and palitica thuggery and dl those manner of things that have inhibited the women from vying politica office. We need to look
for ways and means of ensuring that that is curbed.

We are recommending a Bill of Rights that will guarantee egudity to both men and women from dl culturd and rdigious
background. | don’t know about this sexud orientation, we have not talked about it. | am not reneging on that, to me that is a
right which needs to be debated. | persondly have no doubt that it isaright. They are people who dam it and it should be
something that — though | have been advised that probably in our own country it is not politicaly timed to tak about it but
persondly | believe that that isaright.

(Reaction from the floor)

Com. Nancy Baraza: Ya, my persona view Mr. Chairman. It isaright. Then we are recommending that the Condtitution
should make provison for Parliament to domesticate internationa insgruments on women'’ s rights, which Kenya has ratified and
inthis regard we have in mind the convention on the dimination on dl forms of discriminaion agang women, that is CEDAW
which we rdified as a country but we have not domesticated, so women cannot benefit from its provisons. We have the
Bdijing Platform for Action in which we participated. It has good recommendetions but we have not domesticated.
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We are recommending a provision to be made for the guarantee of the women, especidly for women with disabilities who face
double margindization. Margindization by virtue of been women and aso by been disabled. We are dso recommending a Bill
of Rights which should provide for basic needs to education, food, hedthcare, shelter to dl women, girls and boys dike. We
do recommend for everybody but in particular women suffer most when it comes to deprivation in this country.

We have argued dl dong in this country that the Conditutiona language has been extremdy gender insenstive. We want to see
if that can be looked into. We want — probably place an obligation on the government to make laws to seek to promote the
legd status of women which overwhelmed by the patriarcha attitude and stereotyped tha are rooted in our country. We need
to place an obligation on Parliament specificaly to come up with law that will look into that. That is what we are recommending

on women Mr. Chairman.

Com. Lethome: | don’t know what is sexud orientation. | don’t know what it means, | need to be guided on that, but my
concern is on that paragraph, on the Bill of Rights that will guarantee equdity for both men and women for dl culturd and
reigious background whereas the same Bill of Rightswill be guaranteeing freedom of worship and then in some rdigions, what
we talk about is equity and not equdity. | don’t know what you are going to do so that we do not leave anybody or give a
chance to anybody and go out in the street and conddering what Kenyans are saying.  Then can somebody explain to me what
sxud orientation is?

Com. Dr. Githu Muigai: | don’t know whether it isin my place to give the Right Honourable explanation or Nancy will be
happy to do it. Sexud orientation as gpplied here, inmy underganding is the right of a mde or a femde to choose the manner
inwhich they would like to express their sexudity and whether by rdaing to members of the opposite sex or of the same sex or
of a sex in between as technology may permit. Now, | hope | have helped the process move forward.

Mr. Chairman, speeking for mysdf, | am happy to associate mysdf with the idea that as alibertarian or one that aspires to be a
libertarian, | think that thereisalimit to how much | would want the law to pursue the private choices of individuds | see the
challenges that alegd system in a country like ours must face, been to keep the crooks of the street, so that our children can go
to schoal in peace and to keep the thieves with their fingersin state coughersin prison and so on. | would be very worried if we
hed a mord police force knocking at doors to find what consenting adults are doing behind closed doors and again my concern
is both one of dlocation of resources and one of where the concerns of the State machinery must stop because individud
liberty however used is a vaue that we mugt respect.

Having sad that, as a practicd men of affairs, or one who would like to be a practicd men of &fars | entertain a very grave
doubt that this provigon if it found itsdf in the Bill that we will present at the Bomas of Kenya would even go through the first
round of debate. My own thinking about such matters Mr. Charman is this and this is where | think we may have a dight
difference of methodology and approach to drafting. Thisisthe kind of liberty that | would like to grant in the generd rubric of



rights and dlow a progressive judiciary, a progressve supreme court, to speak the language itsdf, in a concrete case,
chdlenging concrete — the danger Mr. Chairman as | see it is that we have clear and uncontroversa issues like the rights of
women to be treated with dignity and inequdity. When there are subsumed with another category of rights, what it does, is that
isdlows those hodtile to the genera package to throw it out together as one.

| have had a quite word with Professor Kabira, about this question of approach, inmy view it is purdy a pragmatic one, it does
not in any way take away the dam of this other rights to be rights that ought to be recognized and in the same context Mr.
Charman, if something like the death pendty. | have been concerned over the degth pendty for a long time in this country and

did numerous cases in the early years trying to empty the prison in Kamiti.

| have no doubt in my mind, that if we put an express provison in the Condtitution, saying that the death pendty should not be
implemented, it will be defeated because there are so many other people — and Mr. Chairman | do not want to take too much
time | was down in Mdawi when they were writing their Congtitution and one of the issues that | thought, that the people of
Maawi should be united completely. | have given this example many times, was the death pendty. In my mind then, it was
some Smplest problem. The death pendty is primitive, barbaric, whatever you can cdl it. There was only one question that the
people of Maawi were united to a man, that the death pendty mus be preserved. That took me by greet shock.

Itislikeinthis country and | am now winding Mr. Chairman. | would have thought in this country before | started traveling up
and down the country, that dl Kenyans would be united behind one principle, the freedom of worship mugt be respected and
mus be placed beyond the regulation of the State. Not true!  All Kenyans amost to a man said rdigion in Kenya mugt be
limited. So that sometimes Mr. Chairman our own persond views of what is good for the generd populace may not be shared
by the generd populace and we mugt find a way of a hgppy media and | am not sure | have such away but | caution that we
mudt look for it. Thank you Sir.

Prof. Yash Pal Ghai: | would like to take thisissue systematicaly. Issue of sexud orientation has been raised; let us see if we
can dispose of this before we move to other issues. So | think Githu has given us a good explanation of the way to approach

this, but let us hear one or two more voices and see if we have some consensus on that.

Com. Prof. Wanjiku Kabira: | think on this particular issue, firg of dl | know we have said we want to reflect as fathfully as
possible what Kenyans have said and in my own hearings | never had this particular recommendation but | think we may not be
able to speak as doquently as Githu but | think this is a very troubled and focused statement and | think we will not get
anywhere with it. | want to say that when the purported, the draft Congtitution was mentioned, the only example | was given is
that, you people have written a Congtitution where sexud orientation is dlowed. Tha was the only thing | was told is in the

Condtitution and that was from the co-vison so | think it would be unwise to put it there.
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Com. Nancy Baraza: Mr. Charman, | think let me own up. We did not edit our paper and if you look through the views of
the Kenyansit does not arise a dl. So it isnot our issue. We should own up. It did not arise from the people.

(Reaction from the floor)

Com. Bishop B. Kariuki: Mr. Charman, let me dso say this. Conditution goes with the development of the community. |
remember one time we had what called amnesly conference and the African Bishops went to Britain and it was chaotic.
Because what we were interested with was poverty and heavy debt burden. What the European Bishops were interest on was
homosexudity and ordination of women because the state of their development was there. Let us remember we are making this
Condtitution with the pace of our development.

Mr. Chairman, anything we may come up with, which will bring a lot of complication in the Nationd Conference, we better do
away with it. Africans by nature are opposed to things about sexud orientation.  The Bishops, rdigious people and this is why
did not have it. In dl the condtituencies | never heard anybody saying, can a man be dlowed to go down with a man.

(Reaction from the floor)

Prof. Yash Pal Ghai: Anybody who wants to speak in favour of sexud orientation | will give them the floor.

Com. Bishop B. Kariuki: So, Raiji, | have not yet made the point, | am yet to make it. So, thisiswhat | am saying. Mr.
Chairman, can we remove that statement? That statement should be removed completely! Nancy when you come up with a

new draft, can you remove that statement and you burry it, never to appear again forever Amen!

Com. Kangu: | had a different point of view on that. That firs, because we want to protect the rights we want to push for
women, infact | do not understand why, if it were to arise, it should arise on the context of women rights, because we are saying
itisasexud orientation, it may be a man or awoman who choices to orient himsdf or hersdf in a particular way. So it is wrong

inthe firg place that it isawomen’ s&fair. If itisan affair, it is an afar for both men and women.

Having said that, our people don’t seem to think that thisis the right thing to do but the redlity on the ground is that we have this
problem, we have people suffering from this and | want to look &t it not as a question of a right, but infact as a disease, as
something that should be dedlt with in the context of a right to hedth, so that we are moving towards tresting these people.
Instead of saying that they have rights that they can dam. They should be able to dam aright for medicd care or psychologica
care that can get them out of this, so let us ded with that in the context of hedth.

Prof. Yash Pal Ghai: O.K. Wdl let metry to sum up and express my own view to. | support excluson of sexud orientation.

56



| don’t think they are sick, they areill, | have lots of gay friends,

Lot of leshians friends and they are very norma humean beings, they have no problem with that. 10% of people throughout the
world, every country induding Africa are gay or lesbians. God has created them like that and | don’t think we should have
some contempt from them, as to cdl them sick or deformed or anything like that. Whatever the Bishop says | am afrad thet is
the podtion | would take but it seems to me tha given the point that others made, we should leave it to the development
attitudes to such practices. | think having it here will create unnecessary controversy and | would say that we should delete it.
But we should aso remember that our task is to protect dl minorities, dl groups. Even if people have not told us, but infact |
have been in the Board Room in Nairobi, from hearings where people have talked about gay rights.

Infact we had a gay rights group that came to give their views, but for the reasons of expediency, | would suggest we leave it
out. The fact that it is left out does not mean that homosexud conduct mugt be crimindized, we can leave tha to the
development of socid latitudes and postions and let us avoid controversy on this because it does not help gays to have this
controversy debated. So | would therefore say that in generd sense for different reasonsis that we delete sexud orientation.

Com. Dr. Githu Muigai: Mr. Chairman, permit me to sy in the gloomy times that we are working that there is a little bit of
good news. | have just talked to Lumumbawho has now seen the order made by the very Learned Mr. Justice Kuloba and we
are able to confirm now that his order relates our ddliberations rdaing to the judiciary and not to the entire process. So, we are
able probably to go on with the rest of our work and Lumumba is faxing the order. | persondly bedieve that it is a ridiculous
order but -

Com. Lethome: Should we draft a Condtitution without the judiciary? That section on the judiciary? Although that is a detall

now that we can go into.

Prof. Yash Pal Ghai: What we can discussisthat - -

(Debate on the floor)

Prof. Yash Pal Ghai: | think that isa good idea. Let us continue with this. Are there any other provisions you disagree with?

Com. Lethome: - - but not because of their own choice, it is by nature or by God or they have acquired that kind of
behaviour. | think we should indude them under the clause on discrimination.  Non discriminetion on the basis of sexud
orientation, then they will be taken care of, but to legidate for them that they have aright not under discrimination — for example
when we say nobody should be discriminated, for example, one seeks for employment in your legd firm. Can you discriminate
agand that person just because of his sexud orientation? Thet | am not going to employ him because of this? Just like you
cannot discriminate againg a person with disability. Or maybe he is sick he goes to hospitd, should he be turned away because
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heislike that? Although we do not advocate it —you know where | come from. We condemn it totaly, but should that person
be discriminated on the basis of that? No treatment, hakuna kupewa whatever rights other Kenyans have. So | think my
suggedtion is that we indude them under the dause of non-discrimination.

Com. Dr. Githu Muigai: Only to warn Mr. Chairman, but there is a bigger dimenson. | an persondly as | have confessed, |
am in favour of individud having the full scope of ther rights. But | do not want dso that we should pass this without
aopreciaing the full scope.

If we recognize and as | believe we should, that no person should be discriminated on the basis of ther orientation of a sexud
nature, we mus repel such legidation are in the Pend Code and any other Statute that crimindize homosexud behaviour
between consenting adults. Itisalogicd and necessary connection.

Com. Bishop B. Kariuki: (inaudible) where it is a that particular time. It would be very bad for us to create a Stuation,
where we will not push this Condtitution because of the levd of the society we have. You do not create rights before you move
society to a certain extent and | am tdling you, if this thing is even seen anywhere, that whole document will leave everything
ese, the whole document will be on that basis. Let me say this, for the churches, | am tdling you this document will not go
through and we will be categorized as individuas out to destroy the mora vibe of this society. As the chairman is saying, let us

leaveit for now -

Com. Dr, Githu Muigai: Tremendous respect, it iswithin the churches that you have the largest congregation of persons who
can bendfit from this right.

(Reaction from floor)

Prof. Yash Pal Ghai: The point lbrahim raised was a different and not what we are discussing | think.

Com. Kangu: Mr. Chairman, may | ask Bishop one question. He is aman of God looking after flock. The truth of the matter
isthat we now have these peoplein our country. How do we ded with them? How do we solve their problem? You know the
biggest problem with our society has been alot of pretence that certain things do not exist. These things are dl over. People tak
about incest, itisdl over, it is hgppening. How do we ded with these people? What is the approach of the church? What are
the men of the flock saying about this? And Githu has said quite correctly that many of the beneficiaries might end up been
amongs your flock. How do we ded with that? And quite importantly is the issue Lethome has raised and the arimind issue,
Githu has raised.

We have ligened to people with disdbilities tdling us, “you have for a long time continued treating us in a bad way, a
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discriminatory way.” There are even some recommendations here, even some of the words we used about them, “kilemd’,
“kiwete’ there are discriminatory. In some communities parents do not want to take to school children with disabilities, they
hide them, but the redlity is that every other day people give birth to children with disabilities. Now these people are amongst us.

| have mysdf had to lisen to some people —let metdl you this, | have afriend of mine who divorced his wife because the wife
hed that problem and one day he sumbled- this was a man in Bdgium and his colleague sumbles on a letter which had been
written to hiswife and he writes to hisfdlow man, “1 don’t know you, but thisisthe letter your wife wrote to mine, it looks like
they have an afar!” how do we ded with this?

Com. Bishop B. Kariuki: If for that reason, let me finish Raiji, you will have it. If for that reason, the Chairman, John, Dr.
Muiga are prepared to go to the conference —that is one point | will be willing to append my sgnature as | am not going to be
part of it. But if you want us to agree that those of you who support it go and support it to the conference, that isfine.

Com. Kangu: We are not supporting, what we are saying is, we have a problem on the table for which we mug find a
olution. | persondly said we look at it as a disease. The Chairman has a different view. They are those who are saying we look

a it as aright for women and we are saying that is dangerous. Give us your proposal!

Com. Raiji: | have not spoken for along time | think | should be given priority. Now, Chair, | think | associate mysdf with the
sentiments of the Bishop. We are supposed to write a Condtitution that reflects the wishes of Kenyans and the Review Act.
Now, this issue is where there was totd unanimity, this word is never mentioned in this society. Whatever maybe the position
elsawhere, in this country Kenya that is consdered very negaively and dl the views, if we intend to reflect the views of
Kenyans, we should not mention that. | suggest we leave it to the technique that Githu said, courts will find their way of deding
with them, somebody can gtrike that provison from the Congtitution, but | would respectly submit thet firgt of dl, - right here in
this conference, the colleagues who are not here, if we put that, we probably be opening a can of worms!

Secondly, | have a very drong suspicion that many of the problems that are coming is because these ones were found in the
other document. | dso come from a church background and | can guarantee that putting that very word there is going to loose
the Congtitution good will of the very many people who support and have sacrificed for this Conditution. There is very little to
be gained, | refuse to express my views regarding this one because they might not be polite but there is very little to be gained
by atempting to rule the problem which will resolve itsdf in the course of time but for now | am proposing that we delete any
reference to tha thing if we intend to have this Conditution approved by the entire plenary or even by the Nationd
Condtitutional Conference.

Also noted that some of our strongest partners, the Mudim community may not even attend thet conference if this reference
appears there. Thank you.
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Com. Nancy Baraza: What has been expressed on this issue, | persondly | am a humean rights crusader, to me it would not
arise but the circumstances of our country are such that we shdl be bogged down. As charman says, | have my friends in
Europe and America, | meet them in conferences , they are gays and to me | seeit asaright. | would not condemn them. But if
we may take our Beijing experience, we went to Beljing and rumour read back that thet is what was discussed in Baijing and
we have never just come out of it Mr. chairman, so for that reason, but persondly | believe it is a right but now it will not be
prudence for us to dwdl on it, but we shdl delete it. Although it isin the Act, but we dhdl delete it. So wha have we

concluded Mr. Chairman? Are we done on the recommendations on women? So that when we go for tea we know -

Prof. Yash Pal Ghai: Let us have a cup of tea and then come back.

Com. Raiji: Now, | have char isthisoneif | think if we may address it in passing, thisis on page four, the firg bullet there, the
repel of Section 82(4). Now as dl of uswill remember Section 82, outlaws discrimination, but dlows discrimination or rather
exempts from that provision, application of family law and | think as presently worded, this recommendation would for example

affect the gpplication of Idamic law and aso the gpplication of customary law.

We warn oursdves that yesterday, we approved or rather we made reference and we had a lot of discusson regarding the
hierarchy of laws and so forth. So, if we were to remove the proviso to Section 82(4), it would then meen that it would not be
possible to goply the Idamic persond law and dso the cusomary laws. | know that we have received a lot of submissons on
cusomary law and they are of discriminatory nature and whereas many of them appear pressng to women, but we have
received alot of submissions from many communities particularly from the rurd areas, who want the cusomary laws to be
recognized and yesterday’ s plenary if we understood it, the substance of the discussions, the debate we had was that there must
be a place for cusomary law. So | would think that it may be necessary to accommodate — that exceptiona to put something
amilar and | would say that probably we can make this recommendation to say that perhaps except to Idamic law or cusomary
lav maybe subscribed by Statute.

Com. Prof. Okoth-Ogendo: Mr. Chairman, | think that thisis a drafting problem. Instead of talking about persond laws as an
exception to the rule againg discrimination, we probably want to make a pogtive statement about them and redtrict the question
of discrimination to something much narrower because this arealis far much important to be smply Ieft as an exception, if we are
going to say that persond laws, customary laws and so on apply, then they will apply in their own rights, then we can say that if
they discriminate, any aspect that they discriminate will not be acceptable rather than to say that there is a rule agang
discrimination but we are dlowing discrimination.......give it a podtive namein its own right. It could be raiond differentiation, it
could be Affirmetive Action or whatever but not positive discrimination. Thet is like a double negative.

Prof. Yash Pal Ghai: | want to make sure we understand. Section 84 asiit is drafted is not very good. | think we can dl agree
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onthat. So the question is we would recognize - -

Com. Nancy Baraza: It ismurky, it is murky.

Com. Lethome: We should not use the word murky. It is not murky. Even people have rights to exercise their freedom of
worship or persond laws which are guaranteed by the Conditution. Infact it only affects the Mudims. Let us face it. It exempts
the Mudims from the operation of the other laws of successons. Smple as that. What is murky about that Nancy?

Com. Nancy Baraza: No, No, No! what we are saying is, as Professor has suggested, we re-draft the - - but even as it
appears in the Condtitution, as Professor suggests, it needs to be probably re-arrange.

Com. Dr. Githu Muigai: Mr. Chairman with your kind permission, something has escaped my attention. When we talk about
women’s equd rights in matrimonia property and inheritance, we mugt be careful because agan, the regime of law that
quartifies the gpecific estate is not the Conditution. What | think we are trying to secure in the Conditution, is
non-discriminatory practices. If awoman has made a contribution to the acquistion matrimonia property in a manner provided
by law, that contribution cannot be taken from her in a manner that discriminates againgt her. The same is true of successon.
But we cannot use the Congtitution to suggest that we are creating, we are vesing property rights in either a woman or a man,
thet they do not own, by reference to the laws that vest properties.

Com. Prof. Okoth-Ogendo: Githu is meking precisdly the same conceptua mistake that they have dways argued againg, you
are arguing from the legd system back to the Condtitution. If the legd systlem does not create or creates matrimonia property
and we disagree with what the content is, we shdl create that content of property in the Conditution and require Parliamentary
viefor legd system.

Com. Dr. Githu Muigai: | aminthe very unhgppy Stuation where | mus disagree with the guru. Marriage does not create
property relations. Thelaw of marriage does not create property relaions.

Com. Prof. Okoth-Ogendo: (Interjection) It can.

Com. Dr. Githu Muigai: Protect me Mr. Chairman so that | may finishmy point. You see thisis an area that | have done a
little work mysdf and probably may know more than | know on the other issues. Mr. Chairman, when | create a Trust for my
daughter, by denying mysdf whisky, it is thet that trust should avall to my daughter a continuing sum that will assst her in her
lifetime. If she reports to the univerdty on the firs day and finds a Bhangi, panga weding Mungiki thug! Who then says he is
married to my daughter, that act of marriage is not a property relaionship. It is afundamentd issue of the common law.

Marriage is a union rdating to an entirdy different bundle of rights. That is why in matrimonia property, we are taking about a
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different bundle of rights rdating to property acquired by people who happen to be married. They did not become married so
that they could acquire — when you get married it is not like forming a joint stock company or a Limited Liability Company,
therefore Mr. Chairman, what we want to do in the Condtitution, is not to create assumption, - ayoung man or a young woman
comes to the marriage with their own Estate. A woman who remarries for the second or third or forth time, comes to each

marriage with a subssting Estate.

Com. Kangu: Mr. Chairman, can we aso contribute at this point?

Com. Prof. Okoth-Ogendo: (Interjection) Just one — O.K. Githu is sating what the law is. But | am saying we can create
new ways of acquiring property. If the Conditution was to say that every time you get married what you come with into that
marriage becomes matrimonid property, it will be matrimonia property. | mean it is as Smple as that. So we cannot use the
exiging law to urge againg new Condtitutiona principles that we are developing.

(Reaction for the floor)

Prof. Yash Pal Ghai: O.K. Now, let me take charge of my meting (laughing) and I will give you the floor Sraight away.

Com. Raiji: You see Chair, | think | see the point between it. | agree with the guru because | think Dr. Githu is talking on
what thelaw is. Guru as heisnow cdled here, his pogtion is that if indeed we understood it to be the wishes of Kenyans, that
once you marry whatever you had before becomes common property, we would be within our rights to do so. The question is,
are we within our rights? Where is the authority? Where is the evidence? Where are the recommendations that are saying that
once you get married, whatever you had before marriage becomes an Estate, which can be divided between the two of you if
marriage breaks up? And | was going to support Dr. Githu on that account. | don’t think we understood the Kenyans to mean
that whatever you bring into a marriage it become joint property a the commencement of the marriage. | think what |
understood the women to be recommending at the many sessons we went, was that once a marriage breaks up, you share the
property that was acquired during matrimony, according to the degree of every parties contribution. By coincidence, tha
happens to be the exiding law and incidentaly and | think thisis the point, we were recommending the remova of the reception
clause and that might well mean that - - and if we can enact one fast enough, the Marriage Women Property Act, which agan if
| may use the term with some form of — it is a very protective Statute for women, O.K. It may or may not —we may need to
replace something else but | think the postion is that Kenyans did not tdl us that they wanted to confer property on a man or
woman who have not earned that property, they wanted us to ensure that anybody who has earned property goes away with it
if the union breaks. Thank you.

Prof. Yash Pal Ghai: O.K. What are we deciding? | mean the formulation here that an equdity clause be introduced in the
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Condtitution recognizing women'’ s equd rights to matrimonid property inheritance. Is that acceptable or not?

Com. Lethome: (inaudible) between those who have been exempted by virtue of Section 82, subsection 4, because when it
comes to inheritance, the gpplication of the law is quite different.

Prof. Yash Pal Ghai: The women Commissioners, are they happy with this clause on this bullet point or what?

Com. Prof. Wanjiku Kabira: | may not have understood the legd argument which | want to see whether | can make what |
thought the women were saying clear building on what Raiji has said and then the issue of inheritance. It is true that the women
were saying that this property we have earned together, should be shared between the two of us. That one they were saying.
They were dso saying, that if you have a second wife, you only divide between the three of them what you have acquired when
you were married to the second and third wife. So that you divide what you acquired when you were with the firg wife firg,
then you divide the next one into three, that is what they were saying.

But if we are ds0 saying that you cannot acquire the property that was there before, you know and particular again when you
come to the issue of inheritance of land. | don’t know whether that would complicate the issues because the argument was that
awoman cannot inherit land from her father as a daughter, because you will inherit from you husband when you get married. So
we have to make sure that if we say that the property is the piece of land that you had before | married you, then the law mugt
protect my right to inheritance with the father. So | think we need to dedl with those complex.

Com Lethome: (inaudible) may be here the principle should be, there should be equdity and equity in as far as matrimonid
property is concerned and inheritance is concerned. Let us not go into those detalls because when you talk about women been
denied inheritance of land from their parents because they will inherit from their husbands, | will tdl you that does not affect the
Mudim women because they inherit from both their parents and their husbands. So | think let us not go into these issues now,

we just come with a principle, the principle that we would like to be here as a recommendation, to make sure that there is

equality and equity.

Prof. Yash Pal Ghai: Are the drafts people happy with that? Can we leave it to you in that foom and - - Sorry | was
enquiring from them if they were — so if you are adding to that we could wait and then ask them. Are you adding to this point?

Com. Kangu: (Interjection) Yes. Mr. Charman, | am a little worried over what we are taking about. We are saying we
want to protect certain persond laws. We are d o a the same time saying we want the concept or the vaue of equdity to be in
our Condtitution. Thisis a question | have raised with my colleagues many times which the South Africans had to ded with and |
think in a manner that | think created more problems and so on and maybe George may hdp us. That if we accept the concept
of equdity and the South African court in Ralland versus Enrose said, then we are saying it is equdity as between individuds
and dso equdity as between communities.
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So that if a certain community has accepted a system of property, of inheritance, which says that women cannot inherit on an
equa basis with men, you cannot bring the vaues of another community and impose on them and | found that a very
problematic way of solving the problems but this is there. So, how do we ded with this? If we are going to adhere to the
equdity, are we going to redtrict it to equdlity as between individuas or will we aso recognize equdity as between communities
S0 that we say if this community has its own set of vaues under their persond property law, or their persond law, we should
dlow them to fallow those vaues even if they discriminate against women or how do we dedl with that?

Com. Prof. Wanjiku Kabira: | think even as we tak about — | can see the dilemma of Kangu. But there is dso another
perspective to this. What do the women in those communities say? They aso have aright and in a lot of cases at least 70% of
the presentations we got on the women’s right, the women wanted their rights in the communities even where you are taking
about inheritance and so on. So | think as we talk about the vaues of the communities, we want to talk about wheat is the
women'’ s pogition on those particular issuesin that particular community and do they have a right to be protected from cultures
that discriminate againg them?

Com. Bishop B. Kariuki: They are.

Prof. Yash Pal Ghai: As| read this formulation here, it would introduce a kind of universd norm, so it would not give the
culturd or the ethnic community complete freedom to decide on ther own internd matters, they would have to accept certain
national norms. The question is do we want that to be the case? Thisiswhy | wanted to daify. We are saying that only in
relation to - as it dls stand, equd rights in matrimonid property and inheritance as we have defined it in an earlier discusson.
Other rules of customary law would remain but the question we had to decide is whether we want this concept of gender
equality to be dominate norm and therefore quaify exising customary laws. That isthe question as | see that.

Com. Kangu: Infact my problem Mr. Chairman isthat the South African decison seems not to give us a solution or to lead us
to asolution in the internationa norms because in every given society or country, the nationd standards the country has agreed
on, would be in the Condtitution and in South Africa, they put in the Conditution the vaue of equdity and it was in the context
of interpreting that Condtitutiona equdity clause, that the court said these Condtitutional clause means that we do not dlow one

community to impose its own vaues on another community.

The context was the issue of Mudims having their own standards that accept polygamy as a recognized way of marriage and
therefore with certain consequences that follow. and someone had gone to court and he was saying “look, we have divorced
and we should share property” and the man came and said, “look, this was a Mudim marriage, it was potentidly polygamous’
and therefore in terms of the exiding English authorities, it was not a marriage and the concluson was thet no, you cannot
impose English vaues on the Mudims. Mudims should be free to exercise thair own vaues and my concern with that is that that
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therefore carries forward even some of those vauesin our customs that you may think are contrary to the Conditution because
the court was saying this in the context of interpreting the Condtitution. It was saying the right of egudity in the Condtitution

dlows the Mudims to run their own afairs according to their own vaues.

When something is discriminatory amongst Mudims, you might be told you have no business questioning it, the Condtitution
dlows that!

Prof. Yash Pal Ghai: Yes, thiswhat | an rasng as an issue for us to decide. We could go ether way, we could go the South
African way or the — | mean if you look at the Condtitution of Uganda and Nigeria on this point, they besicdly say the same
thing as South Africa | have to say | am not familiar with the jurisprudence on this the way you are but if you look & the
formulation, it says that customary law will apply expect in so far as the conflict with Conditution provision. They leaveit a that.
Now, do we want to go that way or do we want to say that persona laws will apply. Not make them subject to Conditutiond
norms. It is a choice that we have make and | think it is an important choice, it raises very fundamenta questions o let us hear

your views on that.

Com. Bishop B. Kariuki: Mr. Charman, dl the congtituencies which we vidted, because we have to do these things in
reflection of what we were told.

Prof. Yash Pal Ghai: No, but dso | keep remind you that the Review Act taks dl the time of gender equity and parity. We
cannot forget that.

Com. Bishop B. Kariuki: Yes, many communities had different opinions concerning property rights, concerning women,
concerning various other issues and thisis one area where we cannot come up with a Congtitutional statement that cuts across
the board. We must have a Conditutiond provison that looks to equdity that leaves different communities to apply that in as
much asiit fits them. Which means we cannot come with a gender provision that cuts across the board. So, my proposa here
is let us put as much a Condtitutional provison disdlowing discrimination and leave it to the communities to interpret what that
means to their respective communities and with that respect | would like to go the South African way where by people have
equd rights but what those equa rights means, will have to be defined within their own locdities and respective community and

traditions.

Com. Nancy Baraza: Mr. Charman, | hear what my colleagues are saying here, but we have to dways go back to our
mandate and in this particular case, on the mandate regarding gender equity and equdlity. | think we will not be fufilling our
mandate if we retain the status quo as it pertains to women and we will not have come up with a Congtitution which will help

bring about equdity in this country if we just leave women to the whim' s of individua community customary laws.
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Mr. Chairman, | think we have been mandated to come up with a progressive Condtitution and for us to say we leave women
to thewhim'’ sof customary law, | am imagining mysdf. | am a Bukusu, one of the most chauvinisic communities and you say,
O.K. you recognize my rights but leave the Bukusus to decide. My colleagues here, you went to Bukusu land. Can you see the
Bukusu giving Nancy a piece of land? | will not get Mr. Chairman and women may have come out in Smdl numbers, but their
ary has been “please, get us out of this psycho of poverty imposed on us because of cusom”. So | think we are going to be
broad and adoptive Mr. Chairman.

Also, apart from our mandate, thereisthe issue - we are taking about rights and one of our basis has been internationd law to
which as a country we are sgnatory. | think the covenant on economic and socid rights guarantees rights to ownership of
property and it does not talk about men and women. It talks about the people and | think that should be our guiding principle.
Do not leave the women to the finitudes and the whims of custom, we will not have done the Condtitution they required us to
do.

Com. Dr. Githu Muigai: Mr. Charman, when | fird went to the universty | remember ligening to a debate between
Okoth-Ogendo who is here, and Gibson Kamau Kuria who is not here among others, on the future of African customary law
and as ayoung man, | was not impressed at dl by the suggestion then, that there was a future for Adrian customary law. Having
been born in Pumwani, | had no business and no sympathy with the fascination that the natives fdt for dl manner of customs.
Now that | am older and wiser, | know thet thisis a very important body of law for very very many people in this country. |
would put it a probably over 70% of the people in this country.

Now tha we have gone round the country, | know how much the problem of women in Kenya is dso a problem of customary
practices and | want to support Nancy and Wanjiku in their suggestion, that the Condtitution cannot take a very open ended
view of cusomary practices. Whereas we want to reserve to individuas, the right to regulate their livesin accordance with their
customs, | would agree with Mutakha Kangu who is dways reminding me that law should be atool of socid engineering. Again
that | had rejected many years ago but | am willing to change my mind.

This Condtitution must help us to re-engineer our societies because higory teaches us one thing Mr. Chairman, power and
privilege never concede anything. In the rurd areas where these women live, the men in whom power and privilege have
reposed authority will never yidd anything. It is the Condtitution in its mgesty that must speak to dl of them and tdl them those
practices are no longer acceptable because we are a community of persons with shared vaue. Therefore, where there are
practices that dlow widows to be stripped off their property and they and their children are chased out of the matrimonid
home, the lav mugt say, the condtitutor must say tha will not be done and so on and so forth and | would say Mr. chairman,
that section 82(4) as previoudy drafted, may have had vadue 40 years ago when it was firg drafted. It cannot have vaue today
and our ingructions to the drafts woman and her colleagues should be, we want a provison that does not dlow practices to be
smuggled through the back door of culturd practices, to take away the promises that this Condtitution will give to women.
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Which is not to say that we want to convert, | don’t want to repeat the argument | made, about equdity of matrimonia property
and equdity of inheritance, it is to remove discrimination. Thank you Sir.

Com. Prof. Okoth-Ogendo: (Interjection) Mr. Charman, just to repeat a very dmple point. | think in desgning a
Condtitution and creeting new Condtitutiond vaues, we have to be clear as to what those vaues and then subject the legd
sysem to the operation of those vadues. If we think that equdity is an important vaue, then dearly we cannot argue about
equdity that has exceptions. We mug talk about culturd or other practices that are subjected to the principle of equdity. So we
may have to be very clear on our own minds about what those fundamenta vaues are. If we think that the right to life is
absolute, then we cannot say that the right to life is absolute except for those whose practices dlow any Mungiki to chop off
the head of anybody they see in the street! We have to take those vaues and the way | have dways wanted to do this, is to
meke a didinction between not yet fundamentd rights, but inherit rights and fadlitative rights. Rights that you need to make
inherit rights livable and state the inherent rights as fundamenta non-derogateble and then the fadilitetive rights can be stated in a
manner that vary from culture to culture but subjected to that principle and | am clear in my own mind that equdity and equity
are fundamenta and that therefore, culture cannot be used as an exception to the principle of equdity and equity and the
Condtitution mugt provide in that effect

Of we thought that marriage parse should create property and we thought that those are fundamentd vaue, we will say so and
then we will provide that the legd system must comply with this. Now, we are not agreeing necessary on that but | am taking
about the principle of doing this but we clear about the vaue which we think is a clear vaue and subject the
trangent and variegated culturd practices of this country to that superior vaue rather than the other way round.

Prof. Yash Pal Ghai: Raiji then | think | we must move on.

Com. Raiji: Yes Chair, | think on thisissue of customary law and the principles of equdity of everybody, | think it is very clear
that whereas the mgority of the men did actudly propose that they want to maintain the status quo for the reasons set out by
Githu, 1 think we mugt aso condder the fact that by virtue of this lack of equdity, very few women were either given the
opportunity to make ther own contributions and others were not facilitated to do so, by virtue of lack of education and
awareness and whereas generdly the Conditution in accordance to our mandate mus reflect the wishes of Kenyan people, |
think there are certain other principles which you have mentioned.

So my prepodition dearly isthis, there is no doubt that no matter how romantic we might fed about customary law, it has been
the mgor insrument of oppression of women in this country. My prepostion is that having set out the principle of equdity of
everybody, then we probably would apply customary law subject to the other provisons of the Conditution and | would go far
as—as| sad yesterday, because | want usto re-warn oursalves againg the dangers of applying 42 regimes of law in one sl
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country, many of them are not quantified, they can only be established as facts and so forth and | was going to propose and
request my colleagues to consider this because this will keep on coming, to leave that business of agreeing of the quantity and
the extent of the gpplication of these customary law, to Statute, which Parliament can then work, look at it and find out dl these
things because we are going to be bogged down perennidly if we are going to start arguing on this point, but dearly we want
customary to applause a least part of it, subject to the other principlesinduding this one regarding the gender.

Prof. Yash Pal Ghai: Wdl, | do think thereis a consensus on this, - -

Com. Kangu: (Interjection): Thepoint | an making is, | want women to have ther share of didinct but | am afraid that the
interpretation the South African court gave to the term equdity, can very eeslly be used to deny the women those rights we are
saying. So what | am doing is to bring to the atention of this plenary, that that term equdity, we must use it in a clearer manner.
Infact, it donewill not be solving the problems of women, because someone will pick that judgment and say import dl manner
of cusomary law, so in drafting, we mugt be aware that may be amideading term and seek to  use term that would serve what
we are seeking in a better way.

Prof. Yash Pal Ghai: Thank you very much. So, persons with disability? Do you want to speak on that?

Com. Lethome: Mr. Charman, | am 4ill not comfortable (inaudible) What have we agreed upon in as far as this
recommendation is concerned? and | don’t what anybody to think that maybe where | come from we are standing for
inequdity, but | am not comfortable whereby we are generdizing. | would rather we use the term equdity and equity. Equdity
and equity and that will take care of mogt of the problems that we are having here and if we do not address the problem here,

now, we shdl have to face it dsewhere, where we shdl not have sober heads to address that issue.

Prof. Yash Pal Ghai: | have dlowed this discussion to go on because it is a very very important issue and we need to be clear

w —_

Com. Lethome: (Interjection) If we could have both, equality and equity. It is adding even more to the women but | would
rather the term equity than equdity because in some cases, maybe the woman is entitled to more. Why should you subject her
to equdity? Why not subject her to equity where she gets what she deserves or where what isrightly has.?

Com. Nancy Baraza: Mr. Chairman | think we have no problem with that.

Prof. Yash Pal Ghai: | think it is a very important issue and you are quite right it is likdy to be raised at the conference so let
us get our own thinking clear on this.
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Com. Nancy Baraza: Thank you Mr. Chairman and just before I go on persons with disabilities. The data run we got, infact
mogt of these views, infact we had to think of what we had ourselves, it is not what came out of the data runs. | was a bit
disappointed. So | think we will dill go back and seeif we can get what women said. What is contained here most of it is what
we had at our fingertips and not what we got from the data runs.

Prof. Yash Pal Ghai: What did they say?

Com. Nancy Baraza: What is contained in our report. Much of it, but we Hill -

Prof. Yash Pal Ghai: (Interjection) You meen thisis - no, thisis not from the data you said?

Com. Nancy Baraza: The data gave us very little, so most of what we have is what | could think of as | went around the
country. The data runs were not extremey ussful so we fed probably we shdl dill go back to our notes and the data runs and
bring it up so thisis not conclusive, that iswhat | am just tdling you.

Prof. Yash Pal Ghai: But we had many recommendations from the disabled, we had a nationd workshop on that, and - -
Com. Nancy Baraza: No, no, | an not talking about disabled | just took you back to the women, so what | an saying is - -
Prof. Yash Pal Ghai: (Interjection) | thought there were no further points on the matter.

Com. Nancy Baraza: Yes, 0| am judt saying in our fresh report we shdl bring more views on the women.

Prof. Yash Pal Ghai: But you do not want to change any of these?

Com. Nancy Baraza: No, no we are happy with that. Persons with disability Mr. Chairman our recommendations are we are
recommending the principles of non-discrimination to disability and any acts or practices attributed wholly or partidly to a
person with disability should be outlawed. We are recommending Affirmative Action in places of employment whereby persons
with disbility are employed so as to correct the past imbaance and that was an issue which kept coming out from people with
disability and by virtue of been disabled, they never get employed.

They lack representation in decison-making organs and bodies. We are recommending that the Children’s Act which provides
for specid measures to be put in place to afford education for children with disgbility should be imported into the new

Conditution. We are recommending that Sgn language and Braille should be recognized as a means of communication and
fadilities put in place to ensure that persons with disability acquire education and dl information through this language at dl levels
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of communication.

Even for our own purposes for communication, it came out from deaf who need Sgn language. So you can imagine a mother
who has never communicated with her child for the rest of her life, so | think we need dl these fadlities. We are dso
recommending poverty reduction strategy, which should link economic empowerment of people with disgbility. We are dso
recommending that the Nationad Commission for Human Rights, which we have proposed, should have a department of persons
with disability. They should be charge with the responsihility of ensuring that State Policy provides for persons with disability.

We are dso recommending Mr. Chairman that the new Condtitution could provide for parliament to enact rdevant laws of
persons with disahility. Public fadilities, buildings and even transport system should dlow for persons with disahility. They should
come out in our Condiitutional order to ensure that these things are accessible to people with disgbility. Those are our
recommendations.

Prof. Yash Pal Ghai: Any comments? If we are approving al those, the take us to Children’ s Rights please.

Com. Lethome: (Inaudible) A lat of people with disaility were recommending that there should be either a minigry for
persons with disability or a department to take care of ther affar. | want that included under what Kenyans said. It came out
cealy. They were even tadking — maybe Affirmative Action takes care of thar representation maybe in policy of decison
organs of the dtate like parliament and Municipa council and the rest. So that is one thing | wanted to add on what people sad.
Thank you.

Com. Prof. Okoth-Ogendo: Did you have alook at the Ager Nyanya Task Force Report?

Com. Nancy Baraza: No, we haven't.

Com. Prof. Okoth-Ogendo: | think you should ook &t it because was on persons with disahilities.

Prof. Yash Pal Ghai: | did look at it and in the notes that | prepared, (interjection) it isin the Library here yes. But in the
notes | prepared | had look at that and there were some quotations from that report there. We haveit at the library here.

Com. Nancy Baraza: We dhdl look at it.

Margaret Nzioka: Thank you, the legd recommendations coming out of that report are summarized in a Bill which we have
published, perhaps you can have alot a thet to.



Prof. Yash Pal Ghai: O.K. any other point? Then we move on to the children’srights.

Com. Nancy Baraza: Thisone Mr. Chairman we are requesting for the entrenchment of the Children’s Act of 2001 into the
new Condtitution and we are adso recommending that the rights of children should be non-derogable even during emergency.
That iswhat we are recommending Mr. Chairman.

Com. Prof. Okoth-Ogendo: | would prefer that you go through the Children’s Act and lig the recommendations that you
want to come into the Condtitution and then provide that the Act should be amended accordingly rather than smply saying you
want to entrench the Act.

Prof. Yash Pal Ghai: | think what we need to do is to have the principles. | think we are drawn in par from the convention of
the rights of the child. We would enforce elsewhere an obligation on parliament to legidae and the Act that Margaret mentioned
would infact be that Act that (inaudible) that we will require legidation to implement the Condtitution principles.

Com. Prof. Okoth-Ogendo: And the Act is available here.

Com. Nancy Baraza: Yes, | will do that.

Com. Dr. Githu Muigai: Mr. Chairman, asmdl issue rdding to non-derogation. Even during Emergency and even | think we
mus keep a perspective of what is possible and what is practicd. As far as | know but | can be corrected on this, except the
right to life, an Emergency puts into questions severa other rights that whether they be children’ s rights or the rights of adults
and | think what we want to say is we want to securein aredistic and meaningful way, the rights of a child. | know for example
that under the Geneva convention, a 15 year old isa soldier and he can go to war and again we want to keep the perspective.
We don’t want an over queue and therefore this whole question of non-derogable | would be a little hesitant mysdif.

Prof. Yash Pal Ghai: Does anyone know what the Convention on the Rights of the Child says about derogation of Children’s
Rights

Com. Nancy Baraza: Mr. Chairman we will look at it.

Prof. Yash Pal Ghai: O.K.

Com. Dr. Githu Muigai: It says heis entitled to school, he is entitled to education .....grant him security because it is a State
of Emergency. Whatever the Emergency, the impact of and Emergency isto render ordinary circumstances difficult to mantain.
So, | don’t think we want to tie oursaves to that principle. We want to tie ourselves | suggest Mr. Chairman with respect to a
more achievable goa which is to have a co-set rights of children that can be redisticaly and mesningfully granted to them.
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Com. Nancy Baraza: May | proceed to the ederly people? Our recommendations are that we enshrine the rights of dderly
people to education, employment and training. Y es?

Com. Prof. Okoth-Ogendo: Who are the ederly.

Com. Nancy Baraza: Who are the Elderly? According to the US - -

Com. Lethome: (Interjection) | happen to chair the sesson where Pamda Mboya came and presented a paper, and it was
60 and above, so Prof you do not fdl under that! So it is 60 years and above and | think she was fighting some certain
internationd insruments on that or Margaret do you have anything to tel us about that? Who is an ederly? Does Professor
Crabbe fdl under that? (laughing)

(Déebate on the floor)

Com. Nancy Baraza: | lived with an 80 year old woman in Texas and she was gong back to Universty. She had PhD but she
was going back —was she doing French? At 80.

(Debate on the floor)

Com. Prof. Okoth-Ogendo: Mr. Chairman, we should aso think in terms of what the U.S. would call age discrimingtion. In
the US you cannot have a retirement age because they regard that as age discrimination. You can have dl kinds of mechanians.
When “Mahasman Dughoul” (Confirm name) was told he was too old that he was too old to teach he went to court and he
won. So apart from saying the ederly are people who need specia protection, they aso need postive rights.

Com. Nancy Baraza: Ya, we take that.

(Debate on the floor)

Com. Kangu: | don’t know whether we are agreeing that we are going to put it or render it on those terms because if it
captures retirement age, then we mugt reason out the submissons of the people because apparently many Kenyans were tdling
us reduce retirement age to create employment for the other people and so on so we much argue on that and explain why we
think they are old.

Com. Prof. Okoth-Ogendo: Also Mr. Chairman | think the Kenyans were concerned about cregting employment and they
thought you create employment by sacking others so that younger people can get jobs. But that is a completely different issue
from the one we are taking about here. Why should we discriminate againgt somebody by reason only of a particular age? So
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if the problem is employment, create employment but you do not create it by discriminating.

Prof. Yash Pal Ghai: | should aso mention that the Canadian Courts have taken a different view from the American Courts on
retirement age. They have said that they could be good reasons for having retirement age. Anyway | think in broad principle we
approve what you have suggested.

Com. Nancy Baraza: Then in between there are the rights of the refugees we ddl retrieve them from wherever and the

recommendations that will go into them are the recommendations under vulnerable groups.

(Debate from the floor)

Com. Nancy Baraza: The Refugees? We give them directly?

Prof. Yash Pal Ghai: Yes, | would think so, you can circulateit to us to but we may not have the forma session on that next
week 0 - -

Com. Nancy Baraza: We will do that dthough. But the recommendations would be what appears for other vulnerable and
minority groups. May | go to vulnerable groups? We are recommending equality and non discrimingtion to extend to
vulnerable and minority groups. Provision for the rights of the vulnerable and minority groups to maintain and strengthen their
diginct political, economic, socid and culturd characterigtics as we; as ther legd sysems while resraining ther rights to
participate fully if they choosein politicd, economic, socid and culturd rights of the State.

(Debate on the floor)

Com. Nancy Baraza: Then we are recommending specid rights and specia measures whose am is to achieve a purpose
which is legitimate in promoating the rights of vulnerable and minarity groups and should not condtitute discrimingtion.  Page 6.
Provisons that dlow the implementation of the rights of the vulnerable and minorities and achievements of conditions which to
the degree possible are equivaent to those enjoyable by the mgority.

| would urge the implementation of internationd treaties regarding the rights of minorities. We are aso recommending that.
Then we had a specific mention of the pastoralists. | think we captured what they said. Whom we described as found in the
Northern Didricts and the Rift Vdley and we though their concerns were quite unique to them and they were many. Non

discrimination is provision of basic needs.

(Débate on the floor)\
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Com. Prof. Okoth-Ogendo: We will need to very carefully define what we are cdling vulnerable minarity groups for purposes
of prescribing a Condtitutiond principle but persondly | have no problem with the specific recommendations.

Com. Dr. Githu Muigai: We again need to think very clearly, the scheme of Affirmaive Action or whatever name we use for
it. So that it is one that the public at large can accept as far and just and equitable.

Com. Prof. Okoth-Ogendo: So we do not just talk conservation we aso talk development!.

Prof. Yash Pal Ghai: O,K, Wdl with that | would like to come back then to the points raised in the beginning of our
discusson on human rights. Two things which we mentioned, one was that though this paper we have does tdk of avil and
politica rights, we of course want to protect them and there were series of questions raised by John Kangu and | think one way
to ded with these two issues would be to on John’s notion of generd principles and Structure referring to what is now
becoming a kind of modern Bill of Rights, rather than the traditiona European and if we do that, then | think questions of
limitations, sugpension of rights, beneficiaries, the binding nature and extent of the rights, the question of remedies, interpretation
of rights, enforcement of rights, particular locus standi, | think will be taken care of that way and one possbility would be to
just ingtruct the drafting team to have regard to these issues. There are now some good modes of modern Bill of Rights and to
use them as a guide then bring the thing back to us for usto look at thet in details. Would that be O.K.? fine

Thet then concludes the question of human rights. You have to give a formulation for refugees and — what ese did we say? If
you want to look at the ederly again, do that if you can by Monday or even tomorrow. O.K. | think that concludes it and |

want to thank you dl for extremdy interesting views —

Mesting ended at 6.00 p.m.
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