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9th August, 1989,

.The Secretary, ,

Uganda Constitutional Commission,
P.0, Box 7272,

KAMPALA,

FUTURE CCN3EITUTIONAL PROVISIONS ON
THE PUBLIC SERVICT.

1. Definition of the term "Public Service".

- VWhilst checkins on the succedin~ provisions in
the above respect, I wag intri-ued by the definition of the
term "Public Jervice' appearinz under Clause 106 of the ‘
3eccnd Scheduls to the Usanda (Independence) Order-in~
Council of 1lst lMarch 1962 which states as follows:—

" Tthe public service® IeaNS.sesscsesessesssthe
servica of the Crown in a civil capacity
in respect of the sover.wignt of Uzanda',

The above definition was retained under Clause
131 of the Uganda Constitution, which ushersd in
Independence on 9th October, 1962, and appeared as the
Schedule to the Upmanda (Independence} Order-in=Councils,
1962 (3tatutory Instrument 1962 o, 2175).

2, The dofinition was anended vwnder the Constitution
of Uzanda (First Anendnent) Act FNo. 61 of 1963 as
follows i~ _

"Pthe public SBIVICE" MCANT evseenssosesseetho
service of the Governiment of Uganda in a
Civil capacity". .

3 Under the 1967 Constitution it reads as follows:

"'pUbliC SCrVice' MeANS.ssecrssessnsess30rVico in
- any civil capacity of the Goverament of Uganda,
any District Administration or Urban Authority,"

- and is contrucsd ss extendins to "teachers in the Public
service.” In the lattor respect perhaps an attenpt was
nade to answer,the lonz outstondinz quostion as 4o whonm
was the employcer of teachers. ' :
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4. “Theoreeg the ecarliest definition rovolved around
taervice of the Crown in a civil capac1ty? the current
definition, borrowing from the 1962 Constitutioned of

Usanéa (Pirst Amendment) Act of 1963, revolves around

"gervice of the Government of Uzanda in a civil capacity."
As a laynan I cannot answer for myself the question whether
the Crovn can be said to have bheen entirely superseded by
the Government of Uganda. My problen here is that I tend

“to personally equate the Government of Usonda to Her

Fajestry's Govermnaent where Her Iajestry, the Queen symbo-
lises the British Crown more or less in o situation
parallielling the ong wherce in our case we had constitu-
tional non-executive Head of 3tate up to 1966,

D In the circunsiancas, I strongly recommend to the
Commission to scriously consider the definition of the
term "Bublie Scrvice" with a view to coming up with a
nore guitable roviscd definition. Yhat should be avoided
at all co3ts is to conti.me hoving the existing provision
which directly or indircctily cncourszes the Jovernmont
of the "day'" 4o mpainipulate the eivil serviece in the
mistaken belief that the public service owes its eoxisto-
nce to that ~overnnent rather than the State of which
the governsent of the day is merely a part zlbeit an
important onc. ©On thc othcr hand public officors
should bg nede to acknowledsze that their first duty
ig to the country as a whole and that, therefore,
they arce oblized to respceetv the rovornient of the day
cnly so lonz as the ledicr is do facto if not de Jure
Crepresentative of the catire peonle of Usonda and should
act as the oyes and cars of tho country as a whole in
cuardins the public intcresat. C

6. Yith rezard to tho UN staff, Articlce 1C0 states
in »part "The sSceretariat shall conprise & Scerctary
General and such steff os tho Organisation nay require
ereensscsavsrrsess LCaving no room for doubt as to whore
the staff owes its alleziznce., The 3tate of Tounecticut
(U.3.4.) Porsonnel Act sovs “State scrvice icons
occupancy of any offics or position or wniploynent
in the 8crvice of tha StolCesssasssesssefOr which
compensation (salary) is paid™, Thus the omployces of
the 3tate of Conuceticut arc loft in no doubt at all
in this nattor. I wish I had nore documentation on
this aspect; unfortunately this ia all I have but it

i3 vory rovealins indcod. ‘

II. JCOPZ.OF THS PUBLIC sI0VICT,

Te As can bc sathered from the quotes at the
beoinning of this popor, the scope of the mablic
sanrvice from the Colonial +tines up to 1966
corresponded to what we contismuc to popularly
rofer to as thoe traditionnl civil scrvice meaning
the normal Iinist®ics and Departrents constituting
the basic oxccutive arp of the zovermiont, of course
ninus the political apnointeisse
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g. During that tine even thoe teachers in whot would
have pazscd o8 atate schools were cexeluded from the
sarvicc not to speak of staffs of local authoritics;
Digtriet Adninistrations and Urban Authoritics.

9. I do not know why the scona of tho public scrvice
wes extendad 8o dragtically under tho 1967 Constitution

to take in the dcctiona refoerred to in the preccding
peragraph. Ny suess is that, for tcachers, it was moant

to rofloct the newly propounded policy of dircet involve-
nent by the govermrsent in the ruming of all sclhiools at the
cxpense of the missionary bodics which, traditionelly,

had been responsible for foundin: and even runaing

the various schools in thoe country since the Colonial

days.

10. As Tor the Local Authorities, this I think was

to be expected, All of sudden o gironzly unitary node

of -~overnrent had replaced the hitherto federalist node
of governient.

11, Perhaps largely because of our past history in

the interveniny peried, the resulitant over-centralisation
has larzely underscored the ncoative aspects such as gross
lack of coordination, intensificd incidences of corrup-
tion, inefficiency and, in many instances, retrozression
in terme of non-viable vnits e.z. by way of prematurely
created educitional institutions at different levels,
district adninistration entitics and the like inposed
from the tope.

12. The cxperiment has not been secen to have worked.
There is, thercfore, possibly a casc for at loasi
leaving the gservice as it was bofore the 1966/1967
political debacle d.ce to, at least, lcave the Local
Authoritics %o bo run outside tho public scrvice propere

13, £8 fex as I ap concernced any suzzestion to extend
the gervicoe to the parastatal seetbor is no nore than idle
talk, This ig a completc non-starter as that kind of
atditional centralisation of powers would just holp to
clox further the already .lLuirsiringadninistrative
nachenery in the running of individual porastatal bodics.
The tondency to confuso the scopa of the public scrvice
by extenting it to the parasiatal bodies becane rmch
more intensificed durinz the 1970's whon an attenpt was
even made, unsuccessfully fortunately, to subject
paragtatal hodics as well as othrr zovermicent coupanios
to a uniforn solary structurce and other torms and
conlitions of service toilcther with the public scrvices
I have never scen a nore complete cXercisc in futility.
I wish your Commisaion to so into this natter and '
as3ist the Govermnent in findin- beitter constitutional
and/or lezal framcworks within which thiz type of

an 3 how bo ¥ hut eoripleto outside publi
R e N e
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144 To conelude this aspect of the matter, I would wish_
to make the following firm reoomnendations s~ :

(a) restrict the scope of the public serviee Ho

(1) the traditional civil service, and

(11) the Unified Teaching Service excluding
Prinary Teachers;

(b) provide for a Unified Local 3ervice, to
enconpass all District Admninistrations and
Urban Authorities; to be run porallel with
the re~defined public service. The Unified

Loenl 3ervice to also absorb 2ll primary
teachers. (The latter step would msume the
Gecentrolisation of the responsibility for
the dirceet runiiing of prinory schools to
locel zuthorities)s '

(¢) wintain the exstinz nolicy of keepinz
parastatal bedlics and other zovermient
compenies oucside the submit of the public
service,

TITX. Z2he poveirs to hire and fire within the public
LBIVICE, o

1=, ‘nder the Colonisl administration public officers
were appeinted, disciunlined and removed froa office at
the pleasure of the Crovm, Thus althouvzgh the public _
Sexrvice Commission had buen estavlished in 1957, its rol:
was to advise the Govermor, in all reloted nmatters., As
the chief represcntative of the British Crovm.

15, Doth under the Conatitutione ¢ Uganda which
ushered in Internal Seli-govermment snd the one under
witleh the country becane independant, the Tublic Service
Corrmission had been mude fully executive,

174 However under the Constitution of Uganda (First
frendient) Aet of 1963, the powers were wested in the
Iregident acting on the odvice of the Prime Finister.
Thus the Public Service Coividssion becaac advisory to

the then Prime Finister o provided for in Jection 4 of
the Public Service Act (Cone 277). In Scetion 12 of +he
szine - Aet there was provision for the President to
delegate the exercise of some of his powers in these
respeets and in fact he hod done so vndcr Stotutery
ingtrucents 277-3 and 277-4 under which the Public
service Comalusion got boek the bulk Wt not all of its
originel responsibilitics, :




18, The 1667 Constitution perpeirated the trend
outlined imnmedictely above i.e. the Prosident had 2ll the
noviers whereas the Public Service Cowvvission is advisory
cxcept when some powers have been dclegated to it by the |
President, The curyent delegations sppear/Legal Notice /in
Ho. 2 of 1988, -

15. As pointed out in passing in pora.d above an
cxecutive President is far from wing the same as a non—
cxecutive Head of State and cannot, thorefore, be aguaied

Yo the British Crown, In the matter of heving the powers

of appointment to the public scrvice vested in the Pregident
this is another exporiment that has not worked in the best
interests of the notion as a whole, The provision hes becn
abusged very considcerably cspecially uwnder Militery and Fardy
nolitical goveriricints, SAM0C the airca of the service not
Gtelesated consists of the most seniox lovels of the sexvice.
at its worst this has neant that for one to hold or continuve
to hold such scnicxy level positions cne had to be clearly
icontificd with thie regime in power., Bhis had had the effcct
cof "politiecising® nogitions such azg those of Permanint
Secretaries, Heod of Departaents,Hcads of i ssions. abroad
and the likc, A change of regime had clways meant the
autonatic fall fro:n grace of an entire generation of scnior
civil servints cspeeially in the positions highlightcd above.
The cevidence for the outcome of this phenomenon is not far
to find ~ a conpletely denoralised, disorientated, decimat:
unstable, corrupt, jpeffeetive and inelficient public
BLeXVICE,

20, In my view, as already hintcd at in para. 4 above
all that shourld be Tequired from a public officer is _
munalloyed allcgiance to the State. This had othing to do
with putting up with partisan or other sectarian considera-
tions, Beyond o public officer's loyalty and allegionce
to the nation, it should be his guelifications, over-all
suitability end merdit which should deterince whether he
should contimue holding a perticular job or cven be consie
dercd for a highor one,

21 Your Cormdssion is enjoincd to find the best
clternctive posuible, My persensl rocling which I an sure
siay be shared by nwiercus past and present civil sarvants
is that the Public Scrvice Commission as an institution
has managed to stand up to the test of time and lived up

to the expectetions of Yoth the Govermaent on the onc hand
and the public service on the other, Teoo mmch ecentraliso~
tion has, however, adversely affectcd its cffcetiveness,
Another probleom aficeting the Public Jervice Commxdssion has
buen ite rather orthodox methods of opcrationt

I mn very unccnforiable with its recruituent and scleetion
procedurcs. iHovever, these are bosically matters of detail
rather than princlles '

6/--‘.-:0'-0 |
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22« In coenclusion of this subinission I recommend
the following :casuresse
(a)  the powers of firing nd hiring be
vested in an executive Public Service
Corvrissicn cxecept foxr the very top
positions in the sorvice oc.ge Porionent
“ecercbary but even them i% should be
sondatory Tor the President to  sock the
advice of the Cormission before acting in
siveon case (in othoer vwords the President
should alwsye act on the advice of vho
Corrdssiong ‘

m
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(b)  sowme of “he povers of the Public Service
Comiscion should be exercised by
Ministericl/Departnental Appointments axd
Disciplinoxyy Boards to be sot up for the
first timc %o handle all caoses of officers
in their respective jurisdictions up toy
say, saloary scale U,5.

() in recognition of the fact thoth the area
of the gorvice traditicnally handled by
the Public Service Comsdssion constitutes
2 najor aspect of public scrvice personmnel
nanageont, it should be napdatory for the
Commission's procedures cnd practices to be
uncer constont review and reforn to ensure
thet they are as up-to-dote as possible in
order to casure the availability to the
country of o dedicated, efficient, effective,
vell~motivated and loyal pablic service
at all tines.

. 23, Posgibly becausec of the way the Colomdol Adrinistrom

e tion operated, it is Cifficult Jor onc to lay one's hands
on docwientation setting out clearly novr the policy

regponeibilities over the public service (or the Colonicl
service to be exact) woere shorod ey the main actors -
of the time., Suffige ; it to say tint, judging fronm
The 1953 Edition of Lionding Crders, the Governor (ecting
o the dircetions of +4he

Sritish Crowm through the
weeretary of Gtate for the Colonics) had gireeplng powers .
over the service,

24. Hoviever from perscinl a00ry of vhet went on at the

t
iy un i1l Internal welf-Govermnent, the public scrvice

e LLS.C i1y of the then Chief
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On Internal Self-Goveriient the rcesponsibility went

te the Chief Ministor =nd at independcnee Lo the
cxceutive Prime Miristery In faet the 1963 Public
sovvice Acet vested wnoers of acrinistering the service
and oréering terms ond conditions of scrvice  of yublic
oxicers in fthe Permonont Soceretary te the Prime Minister,
(ana who virtually boceic the Head of the Civil Service
in independent Ugzondg althouzh docunentoiion on the
lester is diffienlt to cone by),

25s The 1969 Public Cerviece Act which moflected the
chenged Constitutionsl position firmly ectablished the
Inistor of Publie lervice as the onc resnonsible for

the addnistratien of +the public scrvice ~ad the

crdering of terms and conditions of scrvice, Under his
ovm hand the then INirister of Public Scrvice and Cabinct
AMizirs dolegated bthe ciereise of his funevions in
relation to the Public Serviee to his Poxnnent oecretary
welng the prepogetive given %o hiu undor thc Act in
gquestion,

26, It would appcar thot the establishiicnt of a full
fledged Mindastry roononsible for the milic gorvice
to al-indister the Publio Service Act corvpleted the

cvoelutionary process uwnder which responsiuility for the
pullic gervice policy shifted From the then Governor,

thon in between the cxocutive Prime Minister and finally
o the Minister rcoponsible sor the Public Service,

In the procese the Tole of Head of the Civil Hervice
beeame Dore and more smibolic sinee i+ wos the Permencnt
Sceretary, Himistry of Tublic Service ond Cabinet Affairs,
vho hed the legal mondete over thoe public scrvice threugh
bis Mimister omd in turn threugh the Public Service Act
cnd other Service Reculotions,

27 « 1t was with the ohove in view thot efter intensive
consultations the Tolloving definition of Head of the
Civil Service was ha ored Cut for inclusion in the

. New Zdition of Btanting Crders being propared rresentlys -

'For the purvozes of standing Ordesrs cad unless
the context otherise requiress—

"Head oi the Civil Service® :icius & public
ofiicer vho, basides being the Permenent
secretary, Office of the vresicdent,

(a) is the forcmost public oiicer who
tokies precedence in vatters of
rotocol over any other mublic
o¥icer obther than the Chiof
susiices

(b) is the intermediary between public
efficers and the Govermoients

8/ ceues
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(e) is, subject to any established lavr, the
final -court of appeal in the public service
grievance procedure as laid doim in the
public Zervice Standing Ordersg

(d) dis the representative of the puhlic service
in the Cabinet in which he sits as an
obaerver;

(&) except whore o public officer hos cormitted

& disciplinary or criminal offence for which

hig case has been referred cither to the

Tuvlic Gervice Commssion or court of law,

advieses the President in the cxercise of his

disciplinary powers under Article 104 of the

Constitution in relation to that public

officer,! '
I happen to be the onc re-writing the Stending Orders but
try as I could I failed completely to locote any
autiioristative writien document spelling out the role -of
‘Head of the Civil Service, Thus the susscsted definition
for the purposes of Stending Orders was drawn more dofimi—
tely from what we sce or expect of the role in sctual ‘
practice perheps cast against the backoround of past rclated
BXPEYL CNCeS,

l

28, In ny view terpered by long association and observotion.
ol the sy:.ten, it vo:ld be disastrous to =o back to the
foramer times when responsibility for the yublic service was
xorelsed at too hich o level to permdt of really profes—
sional and detailed hendling, The end reoult of such

a situation was for public service issucs o become uneces—
sarily politicised in the negative sense, On the countrary
what is reguired is for the role of +the rdinistry of Public
Service and Cabinet Affoirs to be clorifiocd still further
and in so doing fox o Zirm foundation Tor the Mdnistry to
handle the service as professionnlly and scicntifically as
the situation may warroint, not rmch encwahercd by too m
hierarchical and politicol overlords Ho Ve Loid.

29 In any case cne of the najor inputs in the publie
service policy formmlaotion process which has been lacking
for & long time hes been the invivenent of ropresentatives
of starf, through their osscciations in such matters.

A way has to be Jound for more tangiblec rccogmition of
stoll representetion then is at the monont ovident.

30, I conclude {ids section of the siwio by meking the
Tolloving recoimentatlonsse:

(a) fFirst of all, the Constituiion should
positively create the public scervige .
rather than merely assune its oxistence
as has been the position so larg

9/..0--‘-noo



(b) the question of who is finelly responsible
for the putlic service generally speaking
should be catered for constitutionally
leaving the Statutes and subsidiary legidlation -
to mercly go into more detodl using the.
foundation laid in the Constitution

(¢) in pursusnce of (b} above, a choice should be

- made between the role of the Minister of _
Public Service and Cabinet Affairs, which is.

~normally played by his Permanent Secretary on
a day-to-day basis, and that ol the Need of the
Civil Service, as separate cotities, or at

at least o constitutional accommodation of the
dichoteuay of roles shouwld bo catered fory

(d) the bi~lateral stoke in public service matters
betwuen representatives of the Government as the
Ziploycer on the one hand and representatives of
stell associations as Euployces on the other
has to be recogniscd constitutionally to pave
the way for provisions to Ve made for the
application of the principlc in various
situations under the ralevant Jtatutes and
"subsidiary legislation.

V. QQonclusion.

31y 1 have tricd to cover as army cspects of the
pablic scervice as I could clearly identify with the
exereise of draifting o future Constitution, . I could not
help bei epparecntly long-winded for which I apologise.

T have in good fedith made attonpts to wusist the Coyrdssion

in untavelling sone of the nysteries regording the
public service, I hope I have not inestead ended up
confusing issucs. hatever the case I stond ready to
clarify or provide »ore information on any issue of
lmmediate relevance te the subject-mattor of this
Henorandusle
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LCRETARY/CPECIAT DUTIES,

TO0TEs  The view cxpressed in this Nemorandwa are
entirely porsconal to this writer rcther
than stating the official stend of the Ministry
of Public Scrvice and Cabinet /[.ifairs.



