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CHAPTER ON THE ADMINISTRATION OF JUSTICE

OPTION ONE

[Constitutional Court not forming part of the Supreme Court and operating as a separate
court]
CHAPTER 7

ADMINISTRATION OF JUSTICE

Judicial Authority
1. The judicial authority of the Republic shall vest in a supreme court referred to in section 4, to be

known as the Supreme Court of South Africa, and a congtitutional court referred to in section 5, to be
known as the Constitutional Court of South Africa

Head of Judicial Authority

2. At the head of the judicia authority of the Republic shall be a chief justice to be known as the Chief
Justice of South Africawho shall, subject to sections 18 and 19, be appointed by the State President.

Seat of Judicial Authority

3. Bloemfontein shall be the main seat of the judicia authority of the Republic.

Supreme Court

4. (1) The Supreme Court of South Africashall consist of -

@ an appellate division with the Republic as its area of jurisdiction;



(b)
(©)

adivision for each of the SPRs with the SPR area as its area of jurisdiction; and

any local division that may be established by or under any law with a defined portion
of aSPR areaasits area of jurisdiction.

(2) A SPR division shall exercise concurrent jurisdiction in the area of jurisdiction of a local
divison within its area

(3) The conditions of service, dismissal, disciplining and retirement of judges of the Supreme
Court shall, subject to sections 18 and 19, be as prescribed by or under any law.

Appellate Division

5 (1)

(2)

3)

The Appellate Division shall consist of the Chief Justice and so many judges

of appeal, appointed by the State President subject to sections 18 and 19, as are
necessary to deal with the work of the Appellate Division.

The Appellate Division shall, subject to section 8(1)(b), have jurisdiction to hear and
determine as a court of final instance appeals from any other division of the Supreme
Court in al matters, proceedings and causes.

For the determination of an appeal under subsection (2) a bench of the Appellate
Division shal be congtituted by the Chief Justice from among the number of the
Appellate Division.

SPR and Local Divisions of Supreme Court

6. (1)

(2)

3)

A SPR or local division of the Supreme Court shall consist of so many judges,

appointed by the State President subject to sections 18 and 19, as are necessary to
deal with the work of such division.

In respect of each SPR division one of the judges attached to that divison shall,
subject to sections 18 and 19, be appointed by the State President as Judge
President.

The SPR and local divisions of the Supreme Court shall, subject to section 9(1),
have with regard to their respective areas of jurisdiction unlimited original
jurisdiction -



(4)

(@) tohear and determine al matters, proceedings and causes,
(b) to hear and determine appeals from a court of lower rank;

(c) toreview the proceedings of lower courts; and

(d) to hear and determine any other matter determined by law.

A SPR or local division of the Supreme Court shall have such additional jurisdiction
as may be prescribed by law.

Constitutional Court

7. (@)}

(2)

3)
(4)

The Constitutional Court shall consist of the Chief Justice and so many, but
not more than 15, judges appointed by the State President subject to sections 18 and
19, as are necessary to deal with the work of the Constitutional Court.

The judges of the Constitutional Court shall be appointed for the duration of this
Chapter.

The Republic shall be the area of jurisdiction of the Constitutional Court.
The conditions of service, disciplining and dismissal of judges of the Constitutional

Court shall, subject to sections 18 and 19, be as prescribed by or under any law for
judges of appeal in the Appellate Division.

Jurisdiction of Constitutional Court

8. (1) TheConstitutional Court shall have jurisdiction to hear and determine -

@ as a court of first and final instance, any questions referred to it in terms of
section 10, 11 or 12 and any applications filed with it in terms of section 13;
and

(b) as acourt of final instance, any appeals contemplated in section 5(2) which
has been referred by the Chief Justice or the Appellate Division to the
Constitutional Court on the ground that any such appeal is of such
constitutional importance that it should be determined by the Constitutional
Court.



(2)

For the determination of a matter referred to in subsection (1)(a) or (b) a bench of
the Constitutional Court shall be constituted by the Chief Justice from among the
number of the Constitutional Court: Provided that no bench of the Constitutional
Court shall consist of less than five judges.

Validity of Laws

9. (1)

(2)

3)

Save asis provided in this Constitution, no court of law shall be competent to inquire

into or to pronounce upon the validity of any law.
In this section "law" shall mean -
(@ anAct of Parliament;
(b) any law made by a SPR legidature;

(c) any byelaw made by a local authority and which relates to a matter over
which such authority has exclusive legidative jurisdiction under this
Congtitution; or [if there are to be such exclusive legidative powers at loca
level]

(d) an Act of Parliament, a provincia ordinance or a law of a parliament or
legidative assembly of any previoudy independent or self-governing
territory, which isin force at the commencement of this Chapter.

Nothing in this section shall limit the origina jurisdiction of a divison of the
Supreme Court to review the validity of any law other than a law as defined in
subsection (2).

Disputes in Supreme Court Regarding Validity of Laws

10. (1)

(@

If in any criminal or civil proceedings before any division of the Supreme
Court it is alleged that a law as defined in section 9(2), or any provision of such a
law, isinvalid on the ground of inconsistency with any provision of this Constitution
and a decision regarding the validity of the law or provision in question is decisive
for the determination of the matter before the court, the court shall, subject to
subsection (2) -

refer the question of the validity of the law or provision by way of a stated case to
the Constitutional Court to deal therewith according to this section; and



)

(3)

(4)

()

(6)

(b)  suspend the proceedings before it pending the decision of the Constitutional Court.

@ A court shall in the circumstances mentioned in subsection (1) refer the
guestion regarding the validity of the law or provision to the Constitutional Court
unless the court concerned is satisfied that there is no reasonable prospect of a
finding by the Constitutional Court that such law or provision is inconsistent with a
provision of this Constitution.

(b) A decision by a court other than the Appellate Divison that there is no such
reasonable prospect, shall be appeaable, but only after the proceedings before the
court that gave the decision have been disposed of.

Proceedings suspended in terms of subsection (1) shall, unless the proceedings before the
Constitutional Court are for any reason not proceeded with, not be resumed until the
Constitutional Court has made a finding. regarding the matter referred to it.

The parties to proceedings referred to in subsection (1) shall be the parties to the
proceedings before the Constitutional Court: Provided that if the State or a functionary of
the State is not a party to the aforesaid proceedings, the State shall be entitled to be joined
as a party in the proceedings before the Congtitutional Court or to submit written
representations to it.

If the Constitutional court finds that any law or any provision thereof is inconsistent with a
provision of this Constitution, it shall declare such law or provision invalid to the extent to
which it is so inconsi stent.

The Constitutional Court may, if it deems it expedient, postpone the coming into effect of
any declaration of invalidity in terms of subsection (5) for a period not exceeding nine
months: Provided that if it is proved to the satisfaction of the Constitutional Court that any
such declaration of invalidity will have a serioudy disruptive effect on State revenue, the
public administration or the interests of the public or a section of the public and that it is not
feasible to remedy such disruptive effect within the said period of nine months, the
Constitutional Court may postpone the coming into effect of such declaration, subject to
such conditions as it may impose, for a period not exceeding three years.

@) Unless the Constitutional Court orders otherwise, and save to the extent it orders
otherwise, the declaration of invalidity of alaw -

@ existing at the commencement of this Constitution, or a provision of such a law,
shal not invalidate anything done in terms of that law or provison before the
coming into effect of such declaration of invalidity; or

(b) enacted after the commencement of this Congtitution, or a provision of such a law,
shal invalidate anything done in terms of that law or provision before the coming
into effect of such declaration of invalidity.



(8)

The Constitutional Court may in respect of the proceedings before it make such order as to
costs as it may deem just and equitable in the circumstances. Provided that if the
Congtitutional Court considers it necessary in the public interest, it may order that the State
pay the costs, or part thereof, in connection with the proceedings before it, whether the State
was a party to such proceedings or not.

Disputes in Magistrates' Courts Regarding Validity of Laws

11. Q)

2

3)

(4)

If inany criminal or civil proceedings before a magistrates court it is alleged
that alaw as defined in section 9(2), or any provision of such alaw, isinvalid on the ground
of inconsistency with a provison of this Congtitution, the court hearing the matter shall,
subject to the other provisions of this section, decide the matter on the assumption that the law
or provisionisvalid.

The party aleging such inconsistency may at any time during such proceedings apply to the
Supreme Court to have the question regarding the validity of the law or provision referred to
the Constitutional Court by way of a stated case.

If the court hearing the application is of the opinion that a decision regarding the validity of
the law or provision is decisive for the determination of the matter before the magistrate -

(8 thecourt shal refer the question regarding the validity of the law or provision by way
of astated case to the Constitutional Court to deal with it asif it were areferral in
terms of section 10., and

(b)  shall suspend the proceedings before the magistrates court pending the decision of the
Constitutional Court.

The provisions of section 10(2) to (8) shall apply mutatis mutandis in respect of an
application under subsection (2) of this section, and in any such application areference in
section 10 to subsection (1) of that section shall be construed as a reference to the
appropriate provision of this section.

Disputes Between Constitutional Authorities

12. (1)

(2)

If adispute arises between constitutional authorities regarding the question

whether or not an act of one of those authorities is consistent with this Constitution,
the authority disputing the validity of the act may apply to a judge of the Supreme
Court in chambers to refer the question of the validity of such act by way of a stated
case to the Constitutional Court.

If the judge hearing the application is of the opinion that a mediated settlement of
the dispute is possible, he shall, provided the authorities concerned consent thereto,



©)

(4)

(5)

(6)

(7)

refer the dispute to the Human Rights Commission to deal with it in accordance
with section 26.

If -

@ the judge hearing the application is of the opinion that a mediated settlement
isnot possible;

(b) the authorities concerned, or one of them, refuses to consent to the dispute
being referred to the Human Rights Commission; or

(c) the efforts of the Human Rights Commission to reach a mediated settlement
have not been successful,

the judge shall refer the question of the validity of the act by way of a stated case to
the Constitutional Court to deal with it in accordance with this section.

(@ Thejudge hearing the application shall in the circumstances mentioned
in subsection (3) refer the question regarding the validity of the act to the
Constitutional Court unless he is satisfied that there is no reasonable prospect
of afinding by the Constitutional Court that such act is inconsistent with this
Consgtitution.

(b) A decision by the judge that there is no such reasonable prospect is appeaable
asif the decision were given in the course of civil proceedings.

If the Constitutional Court finds that the act in question is inconsistent with this
Congtitution, it shall declare the act invalid.

If the act which is the subject of areferral in terms of this section, is alaw as defined
in section 9(2), the provisions of section 10(6) and (7) shall apply mutatis mutandis.

In this section "constitutional authority" shall mean -

(@) the Executive Council/Cabinet or a member thereof;

(b) the Nationa Assembly;

(c) the Senate;

(d) the executive authority of a SPR;

(e) the legidature of a SPR; or



(f) aloca authority.

Petitioning of Constitutional Court to Hear and Determine Certain Applications

13. [The Technical Committee on Fundamenta Rightsis of the opinion that provision should be
made for direct access to the Constitutional Court in exceptional cases
where such direct accessisin the interest of justice.. Specia permission of the
Constitutional Court would be a prerequisite. Provisions providing for thiswill be provided
in due course.]

Magistrates' Courts
14. (1) Thereshall be-
)] at least one regional magistrates court for each of the SPRs with the SPR
area or any other area within the SPR defined by or under law as such
court's area of jurisdiction;

(b) adistrict magistrates court for each magisterial district.

2 The area of each SPR shall, for the purposes of subsection (1)(b), be divided into
magisterial districts.

Regional Magistrates' Courts

15. (1) Theregiona magistrates courts shall have criminal jurisdiction in respect of al offences,
except treason.

2 Subject to subsection (1) the jurisdiction of regional magistrates courts shall be as
prescribed by or under any law.

3 In respect of each regional magistrates court such number of officias in the service of the
State shall be appointed as magistrates as are necessary to deal with the work of such court.

4 In respect of each regional magistrates court one of the magistrates attached to that court
shall hold the office of Regional Court President.



District Magistrates' Courts

16.

(2)

3)

(1) District magistrates courts shall have civil and crimina jurisdiction as
prescribed by or under any law.

In respect of each district magistrates court such number of officias in the service
of the State shall be appointed as magistrates as are necessary to deal with the work
of such court.

In respect of each area consisting of one or, if the Magisterial Services Commission
so decides, more districts contemplated in section 15(1)(b) a magistrate attached to
the court of that district or to any of the courts of such districts, as the case may be,
shall hold the office of Chief Magistrate.

Council of Justice

17.

(1) There shal be a Council of Justice which shall consist of the Judicial Services

(2)

(3)

(@

(b)

(©)

(d)

Commission and the Magisterial Services Commission sitting jointly.

The Council of Justice shall be convened at least annually by the Chief Justice and
shall meet under his or her chairpersonship at a place determined by him or her.

The object of the Council of Justice shall be to ensure the maintenance of an
independent, objective and effective judicial authority, and for the achievement of
this object the Council shall have the power -

to determine policy for the regulation and co-ordination of the internal affairs of the
judicia authority;

to determine the requirements, including the financial requirements, of the
administration of justice, and to take such steps as are necessary to ensure that those
requirements are complied with;

to consider reports of the Judicial Services Commission and the Magisterial Services
Commission;

to make recommendations to any appropriate authority in connection with the
achievement of its object; and



(e) to report to Parliament on any matter serioudy affecting the administration of
justice.

4 The Council of Justice shall determine its internal procedure, including the procedure to be
followed at its meetings and the quorum necessary for a meeting and for a resolution of the

Council.

Judicial Services Commission

18. (1) Thereshal beaJudicia Services Commission which shall consist of -

(@

(b)
(©)

(d)

the Chief Justice or, if he or she is not available or if the office of Chief
Justice is vacant, the senior available judge of apped;

one judge of appeal designated by the judges of apped;

one judge of the Constitutional Court designated by the judges of the
Constitutional Court;

four judges of the Supreme Court designated by the Judges President;

[dternatively all the Judges President with a view to representing the different

SPRS]

(€)

(f)

(9)

(h)

(i)

a representative of the executive authority designated by the Executive
Council/Cabinet;

two representatives of the advocates profession designated by the
professional societies of practising advocates recognized by the Council of
Justice for that purpose;

two representatives of the attorneys profession designated by the

professional societies of practising attorneys recognized by the Council of
Justice for that purpose;

two representatives of teachers of law designated by the professional societies
of teachers of law recognized by the Council of Justice for that purpose;

arepresentative of the officias dealing with criminal prosecutionsin the

Supreme Court and designated by the attorneys-general; and



five persons elected by the National Assembly from among its number proportionate to the
representation of political partiesin the National Assembly, each voter having one
transferable vote.

2 The Chief Justice or judge of appeal referred to in subsection (1)(a), as the case may be,
shall act as the chairperson of the Judicia Services Commission.

(©)) The functions of the Judicia Services Commission shall be -

(@

(b)

(©)

(d)

(€)

to make recommendations regarding the appointment in a permanent capacity and
the disciplining and dismissal of judges of the Supreme Court and the Congtitutional
Court as contemplated in section 19(1);

in appropriate circumstances to appoint judges in the Supreme Court and the
Congtitutional Court in an acting capacity, or to authorise the Chief Justice, in
respect of the Appellate Divison and the Constitutional Court, and a judge
president, in respect of the division under his or her control, to make such
appointments from alist of names compiled by the Judicial Services Commission;

to make recommendations and to conduct inquiries or cause inquiries to be
conducted regarding the disciplining or dismissal of judges of the Supreme Court or
Constitutional Court, as contemplated in section 19(2);

for the purposes of sections 5(1), 6(1) and 7(1), to determine the number of judges
of appeal, the number of judges of a SPR or local division of the Supreme Court (in
consultation with the Judge President concerned) and the number of judges of the
Constitutional Court necessary to deal with the work of the Appellate Division, a
SPR or local division and the Constitutional Court, respectively; and

to report to the Council of Justice any improper conduct by any authority impairing
or calculated to impair the independence, objectivity or effectiveness of the Supreme
Court, the Constitutional Court or any judge of the Supreme Court or Constitutional
Court.

5) The Judicial Services Commission shall determineits internal procedure, including the
procedure to be followed at its meetings and the quorums necessary for a meeting and for a
resolution of the Commission.

(6) The Judicial Services Commission may appoint one or more committees from among its
number and delegate any of its functions to such committee.

Savings Regarding Appointment, Disciplining and Dismissal of Judges



19.

(1) No person shall be appointed -

@ in a permanent capacity as the Chief Justice, ajudge of appeal, a judge
president, ajudge of any SPR or local division of the Supreme Court or a
judge of the Constitutional Court, unless he or she has been recommended
for such appointment by the Judicia Services Commission and found by a
joint committee of the National Assembly and the Senate to be afit and
proper person;

(b) as the Chief Justice or acting Chief Justice or a judge of appea or acting
judge of appeal, unless he or sheis or has been a judge of the Constitutional
Court or a SPR or local division of the Supreme Court;

(c) as ajudge or acting judge of the Supreme Court or the Constitutional Court,
unless he or she is academically qudified in terms of a law regulating the
admission of advocates in the Republic to practise as an advocate and, after
having become so qualified, has been involved in the administration or
teaching of the law for a period of at least ten years.

(2) Save on the recommendation of and after a proper inquiry by or on behalf of the
Judicial Services Commission no judge of the Supreme Court or the Constitutional
Court shall be disciplined or be dismissed from office on the ground of misconduct
or inability to perform his or her functions.

Magisterial Services Commission

20.

(1) Thereshall beaMagisterial Services Commission which shall consist of -
@ ajudge of the Supreme Court designated by the Chief Justice;

(b) a representative of the executive authority designated by the Executive
Council/Cabinet;

(c) three representatives of magistrates attached to regional magistrates courts designated
by the regional court presidents;

(d) three representatives of magistrates attached to the district magistrates courts
designated by the chief magistrates;

(e) two representatives of the advocates profession designated by the professiona
societies of practising advocates recognised by the Council of Justice for that purpose;

(f) two representatives of the attorneys profession designated by the professional societies
of practising attorneys recognised by the Council of Justice for that purpose;



(2)

(3)

(g) two representatives of teachers of law designated by the professional societies of
teachers of law recognised by the Council of Justice for that purpose;

(h) arepresentative of the officials dealing with criminal prosecutions in magistrates courts
and designated by the attorney-general; and

(i) five persons elected by the National Assembly from among its number proportionate
to the representation of political parties in the National Assembly, each voter having one
transferable vote.

The judge referred to in subsection (1)(a) shall act as the chairperson of the Magisterial
Services Commission.

The functions of the Magisterial Services Commission shall be -
@ to ensure that the appointment, promotion, transfer or dismissal of, or disciplinary

steps against, magistrates takes place without favour or prgudice, and that the
applicable laws and administrative directives in this regard are applied uniformly and

properly;
(b) to ensure that no victimization or improper influencing of magistrates occurs;
(c) for the purposes of paragraph (a) or (b) -

0] to conduct or cause to be conducted any investigation that it deems
necessary;

(i) to obtain access to official information or documents;

(iii) to hear any person or to summon any person to appear before it and
to question such person; pr

(@iv) to take such other steps as in its opinion are justified in the
circumstances,

(d) for the purposes of sections 15(3) and 16(2) to determine the number of
magistrates necessary to deal with the work of a magistrates court;

(e) toreport to the Council of Justice any improper conduct by any authority
impairing or calculated to impair the independence, objectivity or
effectiveness of the magistrates courts or any magistrate; and



(f)

to make recommendations regarding the appointment of regiona court
presidents and chief magistrates as contemplated in section 21.

(4)  Section 18(5) and (6) shall apply mutatis mutandis in respect of meetings of the
Magisterial Services Commission.

(5) No complaint by or on behaf of any person regarding any matter with which the
Magisterial Services Commission has the power to deal, shall be received or
considered by the Commission unless the complaint has been found by a committee
of regiona court presidents or chief magistrates to be justifiable and to be a matter
requiring the attention of the Commission.

Appointment of Magistrates

21.  No person shall be appointed -

(@

(b)

(c)

as a magistrate in a district magistrates court unless he or she has obtained
the minimum legal qualification specified by the Council of Justice;

as amagistrate in aregional magistrates' court unless he or she has attained
the level of competence specified by the Council of Justice; and

as aregiona court president or chief magistrate unless he or she has been
recommended for such appointment by the Magisterial Services Commission.

Attorney-General

22. (1)

)

3)

The authority to institute criminal prosecutions on behalf of the State shall
vest in attorneys-general.

The area of or other jurisdiction, duties and powers of an attorney-general
shall be as prescribed by or under any law.

No person shall be appointed as an attorney-general unless he or sheis
academically qualified in terms of alaw regulating the admission of
advocates in the Republic to practise as an advocate and, after having



become so qualified, has been involved in the administration or teaching of
the law for a period of at least ten years.

Oath of Office

23.  Any person appointed under this Constitution as the Chief Justice, or a judge of
appeal, constitutional judge, judge president, judge, magistrate or attorney-general,
or to act in any such office, shall before commencing to perform his or her functions
take an oath or make an affirmation, which shall be subscribed by him or her, in the
following form:

B ISP (full name) do hereby swear/solemnly

and sincerely affirm and declare that | will in my capacity as............ (officein
guestion) administer justice to all persons alike without fear, favour or prejudice,
and, as the circumstances of any particular case may require, in accorance with
accordance with the Constitution, the law and customs of the Republic of South
Africa

Administrative Functions Relating to Administration of Justice

24.  All administrative powers, duties and functions in connection with the
administration of justice insofar as not otherwise regulated by this Constitution shall
be under the control of the national executive authority referred to in section

[Ombud (section 25) and Human Rights Commission (section 26).
The Negotiating Council has aready agreed in principle to the inclusion of provisions

relating to an Ombud and Human Rights Commission and has instructed the Technical
Committee on Fundamental Rights to submit to it recommendationsin this regard.]

Transitional Arrangements

[Provisions dealing with the transition from the present Constitution, as far as the judiciary
is concerned, to the negotiated one will be supplied later.]



CHAPTER ON THE ADMINISTRATION OF JUSTICE

OPTION TWO

[Constitutional Court not forming part of the Supreme Court and operating as a chamber of
the Appellate Division]

CHAPTER 7

ADMINISTRATION OF JUSTICE

Judicial Authority

1. The judicia authority of the Republic shall vest in a supreme court referred to in section 4, to be
known as the Supreme Court of South Africa

Head of Judicial Authority

2. At the head of the judicial authority of the Republic shall be a chief justice to be known as the Chief
Justice of South Africawho shall, subject to sections 18 and 19, be appointed by the State President.

Seat of Judicial Authority

3. Bloemfontein shall be the main seat of the judicia authority of the Republic.

Supreme Court



4. (1) The Supreme Court of South Africashall consist of -
@ an appellate division with the Republic as its area of jurisdiction;

(b adivision for each of the SPRs with the SPR area as its area of jurisdiction,
and

(c) any local division that may be established by or under any law with a defined
portion of a SPR area asits area of jurisdiction.

(2) A SPRdivision shall exercise concurrent jurisdiction in the area of jurisdiction of a
local divison within its area

3 The conditions of service, dismissal, disciplining and retirement of judges of the
Supreme Court shall, subject to sections 18 and 19, be as prescribed by or under any
law.

Appellate Division

5. (1) TheAppedllate Division shall have a General Chamber and a Constitutional
Chamber.

2 The Appellate Division shall consist of the Chief Justice and so many judges of
appeal, appointed by the State President subject to sections 18 and 19, as are
necessary to deal with the work of the Appellate Division.

Jurisdiction of General Chamber of Appellate Division

6. (1) The Genera Chamber of the Appellate Division shall have jurisdiction to hear
and determine as a court of final instance appeals from any other division of the
Supreme Court in all matters, proceedings and causes.

2 For the determination of an appea under subsection (1) the General Chamber shall
be congtituted by the Chief Justice from among the number of the Appellate
Division.



Jurisdiction of Constitutional Chamber of Appellate Division

7.

(1) The Congtitutional Chamber of the Appellate Division shall have jurisdiction
to hear and determine -

(2)

3)

(@

(b)

as a court of first and final instance, any questions referred to it in terms of
section 10, 11 or 12 and any applications filed with it in terms of section 13;
and

as a court of final instance, any appeals contemplated in section 6(1) which
has been referred by the Chief Justice or the Genera Chamber of the
Appellate Division to the Constitutional Chamber on the grounds that any
such appeal is of such constitutional importance that it should be determined
by the Constitutional Chamber.

For the performance of its functions in terms of subsection (1) the Constitutional
Chamber shall consist of -

(@
(b)
(©)

the Chief Justice or the senior available judge of apped;
at least four other judges of appeal designated by the Chief Justice; and
if it appearsto the Chief Justice to be expedient because of the nature of the

matter, one or two additional persons designated by him from alist of names
compiled under subsection (3).

The National Assembly may for the purpose of subsection (2)(c) compile alist of
names of persons who are in terms of alaw regulating the admission of advocatesin
the Republic academically qualified to practise as an advocate, and who, after having
become so qualified, were involved in the administration or teaching of the law for
at least ten years.

SPR and Local Divisions of Supreme Court

8.

(1) A SPRor local divison of the Supreme Court shall consist of so many judges,
appointed by the State President subject to sections 18 and 19, as are necessary to
deal with the work of such division.

(2)

In respect of each SPR division one of the judges attached to that division shall,
subject to sections 18 and 19, be appointed by the State President as Judge President.



(©)) The SPR and local divisions of the Supreme Court shall, subject to section 9, have
with regard to their respective areas of jurisdiction unlimited origina jurisdiction -

@ to hear and determine all matters, proceedings and causes,
(b) to hear and determine appeals from a court of lower rank;
(c) to review the proceedings of lower courts; and

(d) to hear and determine any other matter determined by law.

4 A SPR or loca division of the Supreme Court shall have such additional jurisdiction
as may be prescribed by law.

Validity of Laws

9. (1) Save asis provided in this Constitution, no court of law shall be competent
to inquire into or to pronounce upon the validity of any law.

2 In this section "law" shall mean -
@ an Act of Parliament;
(b) any law made by a SPR legidature;

(c) any bye-law made by a local authority and which relates to a matter over
which such authority has exclusive legidative jurisdiction under this
Congtitution; or [if there are to be such exclusive legidative powers at local
level]

(d) an Act of Parliament, a provincia ordinance or a law of a parliament or
legidative assembly of any previoudy independent or self-governing
territory, which isin force at the commencement of this Chapter.

(€)) Nothing in this section shal limit the origina jurisdiction of a divison of the
Supreme Court to review the validity of any law other than a law as defined in
subsection (2).



Disputes in Supreme Court Regarding Validity of Laws

10.

@

)

(3)

(4)

(5)

If in any criminal or civil proceedings before any division of the Supreme

Court, it is alleged that a law, as defined in section 9(2), or any provision of such a
law, is invaid on the grounds of inconsistency with any provison of this
Constitution and a decision regarding the validity of the law or provision in question
is decisive for the determination of the matter before the court the court shall,
subject to subsection (2) -

(@) refer the question of the validity of the law or provison by way of a stated
case to the Constitutional Chamber of the Appellate Division to deal therewith
according to this section; and

(b) suspend the proceedings before it pending the decision of the Constitutional
Chamber.

(@ A court shall in the circumstances mentioned in subsection (1) refer the
guestion regarding the validity of the law or provison to the Constitutional
Chamber unless the court concerned is satisfied that there is no reasonable
prospect of a ‘finding by the Congtitutional Chamber that such law or
provision is inconsistent with a provision of this Constitution.

(b) A decision by a court other than the General Chamber of the Appellate Division
that there is no such reasonable prospect, shall be appeaable, but only after the
proceedings before the court that gave the decision have been disposed of.

Proceedings suspended in terms of subsection (1) shall, unless the proceedings before
the Congtitutional Chamber are for any reason not proceeded with, not be resumed
until the Constitutional Chamber has made a finding regarding the matter referred to
it.

The parties to proceedings referred to in subsection (1) shall be the parties to the
proceedings before the Constitutional Chamber: Provided that if the State or a
functionary of the State is not a party to the aforesaid proceedings, the State shall be
entitled to be joined as a party in the proceedings before the Constitutional Chamber
or to submit written representations to it.

If the Congtitutional Chamber finds that any law or any provision thereof is
inconsistent with a provison of this Constitution, it shall declare such law or
provision invalid to the extent to which it is so inconsistent.



(6)

The Constitutional Chamber may, if it deems it expedient, postpone the coming into
effect of any declaration of invalidity in terms of subsection (5) for a period not
exceeding nine months: Provided that if it is proved to the satisfaction of the
Constitutional Chamber that any such declaration of invalidity will have a serioudy
disruptive effect on State revenue, the public administration or the interests of the
public or a section of the public and that it is not feasible to remedy such disruptive
effect within the said period of nine months, the Constitutional Chamber may
postpone the coming into effect of such declaration, subject to such conditions as it
may impose, for a period not exceeding three years.

(7) Unlessthe Constitutional Chamber orders otherwise, and save to the extent it orders

(@

(b)

(8)

otherwise, the declaration of invalidity of alaw -

existing at the commencement of this Constitution, or a provision of such a law,
shal not invalidate anything done in terms of that law or provision before the
coming into effect of such declaration of invalidity; or

enacted after the commencement of this Constitution, or a provision of such a law,
shall invaidate anything done in terms of that law or provision before the coming
into effect of such declaration of invalidity.

The Constitutional Chamber may in respect of the proceedings before it make such
order as to costs as it may deem just and equitable in the circumstances. Provided
that if the Constitutional Chamber considers it necessary in the public interest, it may
order that the State pay the costs, or part thereof, in connection with the
proceedings before it, whether the State was a party to such proceedings or not.

Disputes in Magistrates' Courts Regarding Validity of Laws

11.

1)

If in any criminal or civil proceedings before a magistrates court it is aleged

that a law as defined in section 9(2), or any provision of such alaw, isinvalid on the
ground of inconsistency with any provision of this Congtitution, the court hearing the
matter shall, subject to the other provisions of this section, decide the matter on the
assumption that the law or provision isvalid.

(2) The party alleging such inconsistency may at any time during such proceedings

apply to the Supreme Court to have the question regarding the validity of the law or
provision referred to the Constitutional Chamber of the Appellate Division by way
of astated case.



3)

(4)

If the court hearing the application is of the opinion that a decision regarding the
validity of the law or provision is decisive for the determination of the matter before
the magistrate -

(@ the court shall refer the question regarding the validity of the law or provision
by way of a stated case to the Constitutional Chamber to deal therewith asif it
were areferral in terms of section 10; and

(b) shall suspend the proceedings before the magistrates court pending the
decision of the Constitutional Chamber.

The provisions of sections 10(2) to (8) shall apply mutatis mutandis in respect of an
application under subsection (2) of this section, and in any such application a
reference in section 10 to subsection (1) of that section shall be construed as a
reference to the appropriate provision of this section.

Disputes Between Constitutional Authorities

12. (1)

(2)

©)
(@

(b)

(©)

If adispute arises between constitutional authorities regarding the question

whether or not an act of one of those authorities is consistent with this Constitution,
the authority disputing the validity of the act may apply to ajudge of the Supreme
Court in chambers to refer the question of the validity of such act by way of a stated
case to the Congtitutional Chamber of the Appellate Division.

If the judge hearing the application is of the opinion that a mediated settlement of the
dispute is possible, he shall, provided the authorities concerned consent thereto, refer
the dispute to the Human Rights Commission to deal with it in accordance with
section 26.

If -

the judge hearing the application is of the opinion that a mediated settlement is not
possible;

the authorities concerned, or one of them, refuses to consent to the dispute being
referred to the Human Rights Commission; or

the efforts of the Human Rights Commission to reach a mediated settlement have
not been successful,



the judge shall refer the question of the validity of the act by way of a stated case to the
Constitutional Chamber to deal with it in accordance with this section.

4) (@ Thejudge hearing the application shall in the circumstances mentioned
in subsection (3) refer the question regarding the validity of the act to the
Constitutional Chamber unless he is satisfied that there is no reasonable prospect of
a finding by the Congtitutional Chamber that such act is inconsistent with this
Constitution.
(b) A decision by the judge that there is no such reasonable prospect is appealable as if
the decision were given in the course of civil proceedings.

(5) If the Congtitutional Chamber finds that the act in question is inconsistent with this
Consgtitution, it shall declare the act invalid.

(6) If the act which is the subject of a referral in terms of this section, is a law as defined in
section 9(2), the provisions of section 10(6) and (7) shall apply mutatis mutandis.
@) In this section "constitutional authority" shall mean -
@ the Executive Council/Cabinet or a member thereof;
(b) the National Assembly;
(c) the Senate;
(d) the executive authority of a SPR;
(e) thelegidature of a SPR; or

(f) aloca authority.

Petitioning of Constitutional Chamber to Hear and Determine Certain Applications

13. [The Technical Committee on Fundamenta Rightsis of the opinion that provision should be
made for direct access to the Constitutional Chamber in exceptional cases



where such direct accessisin the interest of justice. Specia permission of the
Congtitutional Chamber would be a prerequisite. Provisions providing for thiswill be
provided in due course.]

Magistrates' Courts
14. (1) Thereshall be-

@ at least one regional magistrates court for each of the SPRs with the SPR
area or any other area within the SPR defined by or under law as such
court's area of jurisdiction;

(b) adistrict magistrates court for each magisterial district.

2 The area of each SPR shall, for the purposes of subsection (1)(b), be divided into
magisterial districts.

Regional Magistrates' Courts

15. (1) Theregiona magistrates courts shall have criminal jurisdiction in respect of al
offenses, except treason.

2 Subject to subsection (1) the jurisdiction of regional magistrates courts shall be as
prescribed by or under any law.

(©)) In respect of each regional magistrates court such number of officials in the service
of the State shall be appointed as magistrates as are necessary to deal with the work
of such court.

4 In respect of each regional magistrates court one of the magistrates attached to that
court shall hold the office of Regional Court President.



District Magistrates' Courts

16. (1) District magistrates courts shall have civil and criminal jurisdiction as prescribed by
or under any law.

2 In respect of each district magistrates court such number of officials in the service
of the State shall be appointed as magistrates as are necessary to deal with the work
of such court.

(©)) In respect of each area consisting of one or, if the Magisterial Services Commission
so decides, more districts contemplated in section 15(1)(b) a magistrate attached to
the court of that district or to any of the courts of such districts, as the case may be,
shall hold the office of Chief Magistrate.

Council of Justice

17. (1) Thereshall be aCouncil of Justice which shall consist of the Judicia Services
Commission and the Magisterial Services Commission sitting jointly.

2 The Council of Justice shall be convened at least annually by the Chief Justice and
shall meet under his or her chairpersonship at a place determined by him or her.

3 The object of the Council of Justice shall be to ensure the maintenance of an
independent, objective and effectivegjudicia authority, and for the achievement of
this object the Council shall have the power -

@ to determine policy for the regulation and co-ordination of the internal affairs
of the judicia authority;

(b) to determine the requirements, including the financial requirements, of the
administration of justice, and to take such steps as are necessary to ensure
that those requirements are complied with;

(c) to consider reports of the Judicial Services Commission and the Magisteria
Services Commission;

(d) to make recommendations to any appropriate authority in connection with
the achievement of its object; and



(e) to report to Parliament on any matter serioudy affecting the administration
of justice.

(4) The Council of Justice shall determine its interna procedure, including the procedure to be
followed at its meetings and the quorum necessary for a meeting and for a resolution of the
Council.

Judicial Services Commission
18. (1) Thereshal beaJdudicia Services Commission which shall consist of -

@ the Chief Justice or, if he or sheis not available or if the office of Chief Justice
is vacant, the senior available judge of apped;

(b) two judges of appea designated by the judges of appeal;
(c) four judges of the Supreme Court designated by the Judges President;
[alternatively all the Judges President with a view to representing the different SPRS

(d) a representative of the executive authority designated by the Executive
Council/Cabinet;

(e) a representative of the advocates profession designated by the professiona
societies of practising advocates recognized by the Council of Justice for that
purpose;

) a representative of the attorneys profession designated by the professional
societies of practising attorneys recognized by the Council of Justice for that
purpose;

(9) a representative of teachers of law designated by the professional societies of
teachers of law recognized by the Council of Justice for that purpose.

(h) a representative of the officials dealing with criminal prosecutions in the
Supreme Court and designated by the attorney-general.

(2) The Chief Justice or judge of appea referred to in subsection (1)(a), as the case may
be, shall act as the chairperson of the Judicia Services Commission.



(3) Thefunctions of the Judicia Services Commission shall be -

(@

(b)

(©)

(d)

(€)

to make recommendations regarding the appointment in a permanent capacity
and the disciplining and dismissal of judges of the Supreme Court as
contemplated in section 19(1);

in appropriate circumstances to appoint judges in the Supreme Court in an
acting capacity, or to authorise the Chief Justice, in respect of the Appellate
Division, and a judge president, in respect of the divison under his or her
control, to make such appointments from a list of names compiled by the
Judicial Services Commission;

to make recommendations and to conduct inquiries or cause inquiries to be
conducted regarding the disciplining or dismissal of judges of the Supreme
Court, as contemplated in section 19(2);

for the purposes of sections 5(2) and 8(1), to determine the number of judges of
appea and the number of judges necessary to deal with the work of the
Appellate Divison and a SPR or local division, respectively; and

to report to the Council of Justice any improper conduct by any authority
impairing or calculated to impair the independence, objectivity or effectiveness of
the Supreme Court or any judge of the Supreme Court.

(49) TheJdudicia Services Commission shall determine itsinterna procedure, including the
procedure to be followed at its meetings and the quorums necessary for a meeting and
for aresolution of the Commission.

(5 The Judicia Services Commission may appoint one or more committees from among
its number and delegate any of its functions to such committee.

Savings Regarding Appointment, Disciplining and Dismissal of Judges

19. (1) No person shall be appointed -

(@ inapermanent capacity asthe Chief Justice, ajudge of appeal, ajudge president or a
judge of any SPR or local division of the Supreme Court unless he or she has been
recommended for such appointment by the Judicial Services Commission and found
by ajoint committee of the National Assembly and the Senate to be a fit and proper
person;



(b) asthe Chief Justice or acting Chief Justice or a judge of appeal or acting judge of
appedl, unless he or she is or has been a judge of a SPR or loca division of the
Supreme Court;

(c) asajudge or acting judge of the Supreme Court, unless he or she is academically
qualified in terms of a law regulating the admission of advocates in the Republic to
practise as an advocate and, after having become so qualified, has been involved in
the administration or teaching of the law for a period of at least ten years.

2 Save on the recommendation of and after a proper inquiry by or on behalf of the Judicial
Services Commission no judge of the Supreme Court shall be disciplined or be dismissed
from office on the ground of misconduct or inability to perform his or her functions.

Magisterial Services Commission
20. (1) Thereshall be aMagisteria Services Commission which shall consist of -
@ ajudge of the Supreme Court designated by the Chief Justice;

(b) a representative of the executive authority designated by the Executive
Council/Cabinet;

(c) two representatives of magistrates attached to regional magistrates courts
designated by the regional court presidents;

(d) two representatives of magistrates attached to the district magistrates’ courts
designated by the chief magistrates;

(e) a representative of the advocates profession designated by the professional
societies of practising advocates recognised by the Council of Justice for that
purpose;

(f) a representative of the attorneys profession designated by the professiona
societies of practising attorneys recognised by the Council of Justice for that
purpose;

(9 arepresentative of teachers of law designated by the professiona societies
of teachers of law recognised by the Council of Justice for that purpose;
and



(2)

3)

(4)

(h) a representative of the officials dealing with crimina prosecutions in
magistrates courts and designated by the attorneys-general.

The judge referred to in subsection (1)(a) shall act as the chairperson of the Magisterial
Services Commission.

The functions of the Magisterial Services Commission shall be -

(@

(b)
(©)

(d)

(€)

(f)

to ensure that the appointment, promotion, transfer or dismissal of, or disciplinary
steps against, magistrates takes place without favour or prgudice, and that the
applicable laws and administrative directives in this regard are applied uniformly and

properly;
to ensure that no victimization or improper influencing of magistrates occurs;
for the purposes of paragraph (a) or (b) -

() to conduct or cause to be conducted any investigation that it deems
necessary;

(if) to obtain accessto official information or documents;

(iii) to hear any person or to summon any person to appear before it and to
guestion such person; or

(iv) to take such other steps asin its opinion are justified in the circumstances;

for the purposes of sections 15(3) and 16(2) to determine the number of magistrates
necessary to deal with the work of a magistrates court;

to report to the Council of Justice any improper conduct by any authority impairing
or calculated to impair the independence, objectivity or effectiveness of the
magistrates courts or any magistrate; and

to make recommendations regarding the appointment of regiona court presidents
and chief magistrates as contemplated in section 21.

Section 18(5) and (6) shall apply mutatis mutandis in respect of meetings of the Magisteria
Services Commission.



(5) No complaint by or on behalf of any person regarding any matter with which the Magisteria
Services Commission has the power to deal, shal be recelved or considered by the
Commission unless the complaint has been found by a committee of regional court
presidents or chief magistrates to be justifiable and to be a matter requiring the attention of
the Commission.

Appointment of Magistrates

21. No person shall be appointed -

(@

(b)

(©)

as a magistrate in a district magistrates court unless he or she has obtained the
minimum legal qualification specified by the Council of Justice;

as amagistrate in aregional magistrates court unless he or she has attained the level
of competence specified by the Council of Justice; or

as a regiona court president or chief magistrate unless he or she has been
recommended for such appointment by the Magisterial Services Commission.

Attorney-General

22. (1) The authority to institute criminal prosecutions on behalf of the State shall vest in

(2)

3)

attorneys-general.

The area of or other jurisdiction, duties and powers of an attorney-general shall be
as prescribed by or under any law.

No person shall be appointed as an attorney-general unless he or she is academically
qualified in terms of alaw regulating the admission of advocates in the Republic to
practise as an advocate and, after having become so qualified, has been involved in
the administration or teaching of the law for a period of at least ten years.

Oath of Office



23.

Any person appointed under this Constitution as the Chief Justice, or ajudge of appeal,
judge president, judge, magistrate or attorney-general, or to act in any such office, shall
before commencing to perform his or her functions take an oath or make an affirmation,
which shall be subscribed by him or her, in the following form:

B DTSR (full name) do hereby swear/solemnly

and sincerely affirm and declare that | will in my capacity as............... (office in question)
administer justice to all persons alike without fear, favour or prejudice, and, as the
circumstances of any particular case may require, in accordance with the Constitution, the
law and customs of the Republic of South Africa. "

Administrative Functions Relating to Administration of Justice

24,

All administrative powers, duties and functions in connection with the administration of
justice insofar as not otherwise regulated by this Constitution shall be under the control of
the national executive authority referred to in section

[Ombud (section 25) and Human Rights Commission (section 26).

The Negotiating Council has already agreed in principle to the inclusion of provisions relating to an
Ombud and Human Rights Commission and has instructed the Technical Committee on
Fundamental Rights to submit to it recommendations in this regard.]

Transitional Arrangements

[Provisions dealing with the transition from the present Constitution, as far asthe judiciary is
concerned, to the negotiated one will be supplied later.]



